2
J

AN
4 .

w
Decision No. <2/

¢
!
ox
=4

L

.

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

BASSO FREXCE BAXXRY,
COSMOPOLITAN BAKING COMPANY,
EAGLE BAXERY and.

10S AXGELES BAKING COMPANY,

coxplainants,

Caso Xo. 3599.
T8«

10S ANGELES GAS AND ELECIRIC
CORPORATION, |

Defemdant.

Peul Overton, Tor Defondant.

CARR, Commissionex:

complainants seek reparation Ixom the Ios Angeles Ges
and Tlectric Corporation in the amomts, rcspectivaly, wiich they
sctually paid for matural ges under the compeny! s Schedule =3,
over the emounts which they would bave paid bad they been sexrved
wder Schedule G-5. These claims cover the full siatutory period
sor which reparations may be allowed.

A pudlic hearing was had On September 20, 1933, and e
case was subnitted.

Thile the complaint is imartisticslly framed and Srobedly
could not fairly be counstrued as a claim for deamages :ﬁ'or disgrmiﬁa-
ticn, 4% is emough %o say there 4 s no proof of dameges sustained |
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which 4is essentirl to an award of reparations for unlawful 4iscrinme
ingtion. (See los Angeles County v. Pacific Flectric Railway Com~

poazy, 28 C.R.C. 143; Pennsylvania Railroad Co. vs. Internationsl

coal Co., 230 U.S. 184.)

Schedule G-S of the Los Angeles Gas and Elestric Corpora—
tion has deen Iz effect In its present form since Decemder 1, 1928.
Prior to that time, similar schedules carrying slight changes ix
Phreseclogy, unimportant here, were in effect. The present Schiule
G=-S 1z as follows:

CLASS “A" INDUSTRIAL SERVICE LINITED
NATORAL GAS

Industrial Service

APpliceble to indusirial service of natural gas on
exigting meins havirg & delivery capacity in excess of the
present requirements Of consurers now szerved under domestic
and commercial schedules, which consumers have priority ix
the use of gas &t times oL shortege of natural gaz supply.
For purposes where gas fuel is esgsential for operation,
such s= special metal working processes, glass maawfacture,
special tile manufacture, and the preparation of certaix
food products where the demand for gas does xot vary mater~
izlly with atmospheric temperature.

Territory

Applicadle to entire texrritory supplied dy this corpo-
ration.

Rate

Readiness to serve charge, $15.00 per meter per monthk
PIus corsumptionr chamge, 404 per M. cu. ILt.

Special Conditions
(2) Service uvnder this schedule will de granted only

zubject to the authorizztionr and approvel of the Railrosd
Commission of the State of California.

(v) service under this achedule has priocrity over other
industrial service, dMut 1z gulject to discontinuance in case
of necessity irx favor of domestic and commercisl service as
provided by Schedules G-L, G-2 and G-3.

Tor meny yesrs the utility consiruel this schedule to

epply to dakeries exgaged exclusively in z wholeszsale dusiness and
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not engaged in retail sclling at the partionlar place where their

wholesale processes were carried on. 02 Mareh X, 1933, :iﬂem
wiolesale bekeries were delng served uader this schedule,

On Yexch 8, 1933, apparently under pressure rmm its con=—
sunmiers, the utility modified its interpretation of the schelule s0
that it would inclule as dakeries entitled to sexvice, those deker-
ies where any retnil dDusiness conducted on the premises where the
wholesale procesz oceurred was merely incidental to the wholesale
ainess. Shortly after this change in interpretation and on Merckh
30, compleinmnts, Basso French Bakery, Cosmopolitean Beking Coxpany
and Loz Angeles Baking Company, and on April 20, 1933, complainant
Zagle Bakery, went under the schedule. Eack of thesze complainanis,
aceording to the testimeny, sold at retail atale dread anl & very
small emount of fresk btread at the prexises where the mnufacturing
process took plece. Thus they came within the scledule under the
nex interpretation given to it.

That Schedule G~5 1z somewhat vague and uncertein in its
scope may hardly de questiored. Ix vwiew of the fact that Schedule
G=3, uznder whick tkhesge complainants were served, was dy 1ts terms
specifically applicable 0 dekeries, and im view of the history and
application of Sehedule C=-5, as developed in the record, 1t caunnot
reasonadly be held that these complainants, prior %o Marek 8, were
wrongfully deprived of service under the provisions and rates of
this more Lavorable schedule, or that Schedule ¢-$ was mizapplied
prior to that date., IHowever, Schedule G~5 was misapplied on and
alfter March 8, 1833. It is, indeed, an anomalous situetion when &
_utﬂ.ity. by mexre interpretation, can extend the scope of the appli-
cation of a given schelule, as was &one here., The crdinary and

ususl mechendice for effecting such a changs would be the filing of
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& new schedule Celfinitely and specifically descriding the addition-

el uses and dDusinesses to which it is applicable. S0 fer as the' TG=

iationships between the utility end consumer are concerned, the ef=-
Tect Of this change in interpretation is substaxtially the saxe as |
iz the company had repudblished on full statutory notice effective
on Xerch €, its Schefule G=5 making it specifically exdrace the bHus-
ineszses wkich Dy interpretation it was mede to emdrace. It 4is not
uaressonable 0 fix the rights of the consuxerz and the duty and
odligation of the utility on this daslis. TUnder the peculilar cire
cumstances here the COnn;iésion should hold that coxmplainants were
asgessed an unreasonabdle charge on and after March 8, 1933, Repa~
Trations then would de for & period of slightly over three weeks ix
the case of Basso French Bakery, Cosmopolitan Baking Company and
Los Angeles Baking Company, anéd a little over five wocks in the
case o Eagle Bakexy. ' .

The recoxd is 1ot clear as to the amount of ::opa'a:atiogs
to which the several complainants would be entitled. Bills would
have to be pro rated for portionms of & month. Furthermore, the
company, Lfollowing the decision of the United States Supreme Court
in Los Angeles Gas and Electric Corporation v. Railroad Commission
(77 L. E&., A&.0p. 820) has made, or iz in process Of making, cer=

tain refunds 0 its consumers under its G-3 schedule, and the amount

of such refundcs would affect the amownt of reparations. Complaine
arte should sudbmit to the utility a statement Of their clains on
the basis herein indicated and the pmxties should experience xo
difticulty in ascertaining the rrecise amownt due.

I recoxmend the following form of oxder:

Public hearing heaving been kad in the adove extitled case,
and baged upon the firndings in the preceding opinion,

be




7 1S EFRERY ORDIERED that Los ingeles Casz and Electric
Corporation pay to the respective coﬁ:plainants reparations on the
dasis indicated in the opiniox, with interest at the Tete of six

per cent (6%). If the rrecise amount theredl cemnot be agreed up-

on by the parties, this proceeding will be reopened at the:roquest
of any paxty, ror the purpose of detorminirg such precise amountis,

The effective date of this order shall de twenty (20}
deys Lfrom the date hexreof. |

The foregoing opinion and orxder are heredby approved and
ordered £iled as the opinion and order‘ of the Railroad Commission
of the State of Caliromia; I

Dated &t San Fraxncisco, Calirocrnia,‘ this 2, J' day
__» 1933,




