Decision No. LMK

DEFORE THE RAILROAD COMMISSION OF TH
RECULATED CARRIZRS, INC., a corporction,

TZ OF CALIFORNIA

Case No.J442
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Comple inant,
TS,

B. E. ZR0TNLIZ, ALBERT B3I uLn and

5. . ZROTNLEE end ALBFRT S,

doing business under the fi“m neme of
ZROTNLEE and BILLA, First Doe,

Second Doe, Taird Doe, Fourth Dose,

,Filth Doe, Tirst Doe Corporation,

Seeond Doe Corvoration, Taird Doe

Comporation, Fourth Doe Corporation,

Fitth Doe Corporation.

Dofendants.

et T A N e e N s e T S e s N

Re. L. Vaughan and Scott Zlder, for Complainantis.
Sandborn & Roehl and Trank 3. Austin, Tor Deferdants.

TEITSELL, Commissioner =

027z

By complaint filed on Deceomber L6, 1932, complainant

charges defendants, B. H. Brownlee and Albert Bills, co~pdrtncrs,

with wnlawful common carrier overations by autoltruck,between
Monterey and San Francisco and Qalleand, Californiz.

Zublic hearings were held av San F -ncisco on- ifarch 21,
1933, on walch date the case was sudbmitied upon b“ieﬁu, which
nave been filed.

ts a3 developed at the hearing may be summarizéd
briefly as follows:

Delfendanvs hage bYeen and are now engaged'in’transporting
cervain commoditlies, particularly Lresh {ish, between.ubntefey
and adjecent points, on one nand, end San Francisco, Osklend
anc other Bay poinve, on the other hand, with some uervice <0

end from San Jose.  The dusiness bogan six years prior 0 uhe




tnstant procecding and has been continued without complalin®,
eilther by shippvers or competing cerriers, ever.since;‘ Rates'
were established (Txhidit ™A™, Tiled subsequent to hearing)
and service computed on their basls, and defendants collected
toe amountis. Service was performed with varying frequency ..
Tor about twenty (20) patrons dut in such volumé thet deten-4
dants at one time required three trucks in oper&tioq Tive
days each week. At the time of the hesaring the volume had
decrecsed until only one truck of €% tons capacity has been
needed. That the operations during the siX years have beex
usually and ordinarily between fixed termini and over reguiar
routes for compemzation was admitted by defend&nts;

The defense urged is that the operation is and always
has been private carriase and as such requires no gertificate
from this Commissioz. TUntil llarch, 1933, the bdusiness was
. conductel without written contracts. At the time of filing
‘f‘ : the complsint mo writien contrects existed. Such writings

were entered into, im several lnstances, just prior % _hearing
and the showing of defexndants was that all services would be
reduced *o sinmilar contract basis.

mhe contract form used and to Ye used, admitted in
evidence in %his cese, provided that the shipper shall furnish.
e minimum quantity per monthk for <transportation between poiuts,
at rates shown on a schedule. The contracy is for onea year
{pamogTanh VIII), with automatic extension until‘cancele&.by
vhinty days’ notice by either party. I am satisfied that the
record justiries a finding that on the date the ¢ompialint wes

Tiled, and bolore, the opoerations of defendants Were cormmuol
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of defendants now 1z %to transmute these operations
vo private character by eatering invto written comtracts fox
exzactly the seme service tha* has been renfered for six years.
Such process cowil ve extended Indelinitely and thus, in effect,
nullily the stetute proviliang for the regulation of such

sexvices over the public aighways. (Havnes v. Mac Farlane,

207 Cel. 529). The cure attempted by defendants is inefrective
under the factes, even i limited only o the shippers who have
been served in the past.

Talle I must find that the operatiions are ana‘have
been such thut they Justify an order %o cease and desist, I
om impressed with the fact thut the record shows no dad falth
or the part of defendants. They established and continued
porgtions without legal sdvice and have been uncaallenged for
5i% ?eurs; Thile trey began with only one or two shippers,
vhelr business expaﬁb& wivhaout solicitavion. They refused
5018 shipments that were not desiradls (trunks, etc.,) 2nd
otaers o meuger guantity. Zut Yhere is no question'that
tney have mzintelined efficlent service. The bulk of their
comodities is fresh Tish produced in Monterey Zey and req@ﬁing
Tapld transportavion to the disiriduting centers,'not only foxr
commercial sdvantage but for the senivery denelfit of the
consuming public. Defendanis made these hevls ot any tine
tae Tis2 were dbrought into port end meds ready for shipment
and by expeditious movement meinteined the wiolesome quality
of & aignly perishadle and easily delteriorated commodity.
Tedile %There is reference in the record 4o the rall service
zaZntained by Rallwey Zxpress Agency, Inc., witness Vestified

that Lt operates on schedule and the fish catches often are

drought in too late for the train.
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It iz ny opinion tamt, while the record justifies an oxder

%o cease and deist, public interest may require the continuation
T The service Tor the sanitery movenent of this important

Ishadle food. The record, however, iz Iindecisive of this
poinths

An order ol vhls Commission finding an oporation to de
uniewsul and directing that 44 be discontinued i; in its
offoct not unlike an Injunction iassued by a court. A violation
of such order constitutos & contempt of the Commission. The
California Comsiitution and “the Public Ttilities Act vess the
Commlsszion with power and axthority to punisz for contemps
in The same mauner axl vo the same extent as courts of record.
In the ovent a party I1s adjudged guilty of contempt, a fine

may be lmposed in the amount of $500.00, or he may be imprisoned

for five (S) days, or voth. C.C.P. Sec. 1218; Motor Freivht

Derminel Co. V. Bray, 37 C.R.C.224; re 3all and Haves, 37 C.R.C.
407; Texmuth v. Stemper, 36 C.2.C. 438; Pioneer Txpross Commeny

v. Foeller, 33 C.R.C. O71l.

It should also Ye noted that under Section 8 of the Anto
¢k Act (Statutes 1917, Chapver 213, as amended), & person
o vioiates an order of thae Commission is guilty of & middemesnos
rd is punishable by & fine not exceeding %$1000.00, or by
prisorment in the county jall not exceeding one year, or »y
bota such fine and imprisonment. Likewisze, a shinper or other
person who eids or abevs in the violation of arn ordex or’the
Commission is guilty of @ misdemecnor and is punishadble 1ﬁ the
sane maﬁner.
ORDIR

IT IS H=EREZY FOUND that B. H. Brownlee and Albvert Billa,

co-pariners, are operating as e transportetion compeny as flefined
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in Section 1, Subdivision (¢} of the Auto Truck Act (Chapter
213, Stetutes 1917, s amonded), with common cerrier status
Between Monterey, San Francisco, Oakland, Emeryville and San
sose, and without a certilicate of nublic convenience and
necessity or priorvright autaorizing such operations.

Baéed upon the finding herein and the opinion,

IT IS TEREEY QPDERED that 3. E. Brownlee and Albers
2illa, -co=-partners, and each of them, shall cease and desist
within thirty (3C) days from the date hereol, d4irectly or
indirectly or by any subterluge or device Irom ¢ontinuing
sueh operat%gﬁ; waless and watil said 3. E. Brownlee gng
Albert Billa; co=partners, shall have obvained from the
Commission a certificate of public convenience and necessity.

I IS HERERY FURTEIR QRDERED that the Secretery of
this Commission shall cause a cervified copy of this decision
o0 be porsonally served upon 3. E. Brownleec and Albvert Bille,
tha* he cause certilied coples thereol t0 be malled to the
District Attorneys of llon%erey, Salinas, Sante Clara, Sante
Cruz, San Mateo, San Francilsco and Alameda couwnties, and to the
Departuent of Public TWorxks, Division of Higaweys at Sacramenic.

"ae above oninion and oxder are 2eredy approved and
ordered filed as the opinion and oxrder of the R&ilrod@ Commission

the State of California. g

The effective date of this order shall be thairty (30)

days alter the date ol service upon defendents.

=
Dated at Sam Frexmceisco, Califormia, <hl 1 gey
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oL Seprtemder, 1933.
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