Dcc:.sion No.

BEFORY THE RAZIROAD COMMISSION OF TEE STAIE OF CALIFORNIA

EH. MOFFAT COMPANY, UNICN SEFEF COMPANTY, YNNG D
EFNRY LEVY COMPANY, QUINTC RANCH COMPANY, S R R A A
J. G. JOENSON, IXC., PRI ISR PR D

GR.&YSON’M ?ﬁcmG‘ Ccmm, ' ',:" oyl e vy, . ,.f '7 RALEENA
GOLDEN WEST MEAT AU PACKING COMPANY,

Complu inants,

Case No. J146.
TEe

SOUTEERN PACIFIC COMPANY,
TEE WESTERN PACIFIC RAILROQAD COLPANY,
TEE ATCHEISON, TOPZKA AND SANTA FE
RATIWAY CONPANY,

Defendants.

W. Zollingsworth and Bishop & Badler, fLor
conplainants.

L, Dutfy anéd E. C. Pilerre, for The Atchison,
Topeka £xd Sante Fe Rellway Compeny, defexdant.

E. Lyocss and E. H. McElroy, for Southern Pacific
Company, defendant.

H. MeElroy and G. E. Dufly, for The Western
Pacific Railroad Compaxy, defendant.

WEITSELL, Commissiomex:

CPIXICKN

In this proceecding 1t is alleged (&) that the construc~
tion placed by efendants upon Item 90 of Pacific Freight Teriff
Buresu Teriff 198-C, C.R.C. 487, of F. ,W' Gomph, Agent, and Ire-
vious issues thereof, is con‘tmrf to the applicabdle tariffs, arnd

(b} thet if the item is held to heve beex applied correctly, then

the resulting charges are unjust, unreasonedle, discriminatory and
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wauthorized. Complainents seek an order directing defendents to
cease and desiszt Ifrom assessing or c¢ollegting rztes in ccx:éo::s or
those Lawfully epplicsble, or if 1t be found thet the tariff has
not been missppiled, an order prescriding Just, reasomblq and :non-
discriminatory rates for the future and awarding reparation.

4 public hearing was had at San Francisco. Rates are
stated in amounts per 36-~foot caxr.

The issue reaised dy complainants is prima;:ily one of tar-
iff interpretation. Complainents shipped a car of cattle from Ga-
zelle to Dorris for feeding in trg.nsit.l The cattle were subse-
quextly foxwaxrded to San Francisco. Gazelle and Dorris are on the
Southern P&c.iﬁc Company, the former point being 17 miles north of
Black Butte on the sShusta route amd the latter point bdelng 62 miles
moxrth of Black Butte on the Cascade route. The through rate on 18t
cattle Zrom Gazolle to San Francisco is $100.00; from Dorris to San

Francisco It is $109.00. The out-of-line distence from Black Butte,

the point of divergence, 1o Dorris and return 1s 124 miles, fox
which distance there is provided Inx Itexm 180 of the taxriff an out-
of-line charge ol §25.00. Complainants contend that the charge ap-
plicadle t0 the through movemernt (exclusive of the feeding-Iin-traasit
charge of $5.85) 1s $£125.00, odtained by adding to the rate ot
$100.00 from origin to destination the out-of=line charge of $25.00. .
Defendants on the other hand contend thet the corxect charge is
$134.00, obtained dy adding to the rate of $109.00 fronm feeding
point to destination the out-=of-line charge of $25.00.

The detearmination of the epplicedle charge depends uwpon

1 complainents made other shipments but this ome will illustrate
the issues raised.




the interpretetion of Ttem 90 of the tariff.®

Peragrepi (b) of
Item No. 90 provides two meihods of computing the charges Whon &
back hzul or out-of-line =zexrvice has deex performed. The first is
based upon the charge from crigin to destinsticx. The second is
coxputed upon the rate from the feeding iz transit point to &esti-
pation. The higher of these two rates must be used. But the Lftex
2lso provides that, whex using the rate from the orig:i-::'.' to destina~

tion, there must de added thereto the out-of-line charges provided

z Itom 90 rezls:

7(a) When shipment L=z reforwarded from feeding or graz~
ing point to final destination, charges will De assessed ¢n
Yaslis of rate applicable to fat or deel (not Zeeder) cattle,
sheep, goats, horses, miles or hogs, Iin effect on date of
novemeat £rom point of origin t0 final destination via route
over whaich shipment moved, provided no back haul and/or out-
of-line haul service was performed (szee Item No. 20).

(b} When shipment is reforwarded Lrom Lfecding or grazing
point to final destimation and dack and/or out~-of-line haul
service has been performed, chsrges will be sssessed on dasis
of rate applicable 30 fat or deef (not feeder) cattle, skeep,
goats, horses, mules or hogs Lfrom == :

(1) Origin to destination:

or

(2) First or second feeding-in~transit point to desti-
nation whichever iz highast, in efTfect on date of movement
rom point of origin wia route over which shipment moved
(see Item No. 20). Charge for transit privileges, as pro-
vided 4z Item No. 50, and back and/c¢r out-of-line hauls, as
provided in Item Nos. 180 To 390, will be In adddtion %o
Treight chexrges applicedble from point of origin to0 Linal
destination. In 10 case shall the agzregate charges 2s558ss-
el in accordance with the foregoing be less than charges beas-
ed on the rate from point of origlin to first or second (which-
ever is highest) feeding in transit point, appllicabdle to Tfat
or deef (not feeder) catile, shecp, goats, horses, mules or
hogs.

¢ (¢) The diffexrence between the totel freight charges
paid at feeding or grazing point or points and the thxrough
freight chaxrges from point of origin to Lfinal destination
as provided in paragraph (a) or (b}, will be collecteld o=
refunded, as the case may be, on arrival at fimal destina-
tiom.

(d) In computing the difference between the total Ireight
charges paid at feeding or grazing point or points and through
freight cherges applicedle from point o ordigin to Linsl des—
tcination in accordance with paragraph (a) or (b), charge for
transit privileges, and dack and/or out-of-Line haul sexvice
will de excluded."™
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in Items Nos. 18C to 380 of the tariff. But Item 20 does not spe-
cifically pxovide, whean using the feeding-in-transit point to des-
tination rate, that 't:he out-of-line ckarge must be added. Never—
theless defendants contend that Paragraph (b) of Item 90 should de
construed as providing the so-called ™two point" nethold of deter—
mining the applicadbie rate, i.e., ¢ither use the origin to desti-
ration rate or the feeding-in-transit point to destination rate,
and whichever is higher then becomes the origin to &estination rate,
to which should be added the out-—of-line Or back haul charge. Com-~
plainants on the other hand construe the item as estadlisking the
origin to destination rate plus the out=of-~line or dack heul charge,
or the transgit point to destination rate without the ad&dition of
the out-of-line or beck haul charge, whichever is highexr, az thes ap~
plicadle mte.

The most that can be said for defendants iz that Item 30
is axbiguous. 4ud dbeing ambiguous it should be construsd ageinst
the Tremer and in faver of the shipper provided the interpretation
50 placed upon the tarifl does not result In an wreasonadble con= -

struction. Goldan Gate Brick Commany vs. Westerx Pacific R.R., <

C.R.Ce 807. In the Matter of the Suspension of Rule 85-4, 0 C.R.C.

372. San Francisco Milling Co. vs. Sou.Pac.Co., 33 C.R.C. 178.

Paciftic Coast Shippers' Assi. vs. A.C.& T.R.CO., 112 C.R.C. S27.

The interpretstion placed upon Item S0 by complainents is mot wn=

reasonable. Moreover, if defondagta' interpretation :Lg Placed upon
Ttexm 90, xumerous long and short haul departures would ;e_mlt there~-
by, for which deferndants have no relief under Section 24(a) of the
Public Utilities Act. Whexe tmo interpretations may be given s tar-
127 the one which makes it lewful should be given preferemce. Grest
Northern Ry. CO. vs. Delmar Co., 383 U.S. 686.

The Comission should find that Item 90 was incorrectly




applied and that the overcharges should de refunded with interest
&t six pexr cent. per srnum.

The following fomm of order is recommended:

ORDER

m™is matier having been duly heard and sudmitted,

IT IS EERERY ORDIRED that defendants be and thoy are here-
dy oxdered to cease and desist and thereafier %0 abstain from apply-
ing, assessing, demanding or collectlizg Lor the transportaticz of
the shipments of livestock involveld iz this proceesding, charges Ix
excess of those hereixn found applicabdble.

17 IS EEREBY FURTEER ORDERED that defendents bde arnd they
are hereby suthorized and directed to refund to coxplainants with
interest &t six (6) per cext per snnum, all charges collected for -
%he transportatiom of the shipments of livestock involved inthis
proceeding in excess of those berein fownd applicable.

The foregoing opinicn and crder are hereby approved a:o.d ‘

ordered Ziled as the opinion and order of the Railroad Commission
of the State of California. p(
Dated at San an.ncisco, Cali:rornia, this é day
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Comiszloners.




