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Decision N'o_. “ A

PEFORE TEE RAIIRCAD COQLISSION OF TEE STATE OF CATIFORKIA

Tn the Matter of the Application of
LARKIN TRANSPORTATION COMPAKNY, a ¢oOr-
porztion, and ZIGGINS TRANSPORTATION
COMPANY, & coxrporation, Lfoxr an orxder
0L %the Rellroad Commission (&) authoriz-
ing the wnified opexation herein de~
scridbed; (b) spproving proposed in=-
creases in freigkt rates and charges in
rates, rules axnd regulations ayplicadle
to terminal services; and (¢) authoriz-
ing the proposzed cbanses i rates, rules
and regulations to be made errective on
less than statutory notice.
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Application No. 18498.

Reginald L. Vaughan, for applicants.

Allan P. Matthew, F. W. Mielke, and McCutchex, '
Olmey, Mannon & Greexe, for The ...:'x.-rec:- I.:Lnes,
intervener.

Allan P, Matthew, F. W. Xielke, axd McCutchen,
Olrey, Mmunon & Greene, axd Arthux 3.,

Wellington., for Bay Citliez Transpoxtation
Company, intervener.

EARRTS, Commissionexr:

CPIXNXIOX

This is an spplication for an oxder under Sectlon SL(z)
of the Dublic Utilities Act epproving an agreemsnt betweer eppli-
cants for the wnified operation of the services vhick are now be-
ing conducted dy each separately. Jpprovel is also sought of pro-
posed unified freight end terminsl terirfs. o

Eack of the applicents iz a common cerrier of freight by

.




wessels on the Inland wmaters of the state.

2. L. Lerkin commenced operations Iz IL07. Eis dusginess

was later ‘ncorporated as Lackin Transportation Corpeny, applicent
kerein. This compeny was & membexr carxier In Eay apnd iver Boat
Owners Acsocigtion, deing a party to cextain of its teriffs and‘ ,
particularly to Celifornis Reilwoed Commdssion Tariff No. 2 and
supplemexnts of John S. P. Deoax, Lgent, lssuved J’anua:y 20, 1923,
effective Fedbruary 28, 192:5. whick tariffl was in effect on Lugest
16, 1923, wher Section 50{&) of the Pubdlic Utilities Act becexe
effective. Sudsequently La:l:m Transportation CO:.pany pub-lishea-
spddvidual texiffs in its own name, to-wit: Local Frelght Tarifl
Xo. L, Tiled August 1, 1924, eZfective Se'btember L, 1924 (C.E.C.
Xo. 1), ené Locel Freight Taxiff No. 2, cancelling Tarift No. 1
above, riled July 20, 193, effective August 21, 1831 (c.z.c.xo.z).

The father of L. L. Figgins, the manager o the present
corporation, commenced operations ix I821. The business was facor-
perated in 1929 as Eiggins Transporiation Company, applicant here=
in. fThe Tirsgt tazif? wac entitled, Jobm W. Elggdns Ere.&gb,‘t Line,
effective August S5, 1. This terill was n effect on August 16,
162%. Tt wes later superseded by tariffs filed in the name oI
Figgins Trensporiation Company.

The applicetion sietes that it 1= woposed to conduct
the transportation services of the WO coxpanies as z single unified
sexrvice, fox the purpose of eliminating duplicetions of smice, of
whilizing their equipment in the cepacity o whick it is best suit-
ed, tO reduce operating and other expenses end o provide & super-
{or service to the puwblic.

The River Lines intervened, offerixg no odJectlan to ke

proposed unitied opei'ations provided that they shell be contired
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%0 the service:, actually conducted in 200l fealita wnder lawful tar-
Ifts ac of August 16, 1923.

The parties agree that the full extent of the Commission's
power in approviig the proposeld tnified operation may be stated es
followsz:

*hat the sexrvices to do conducted by the appli-
cants.shall de In all respects substantially the same,
in thelr essentlel end Inherent features, as the serv~
lces which the epplicarts were zeparately coméucting
ox Auvgust 16, 1923, under taoifls of the applicants
lawfully on file with the Rallrocad Commizeion, and on-
1y %o the exteat o the se'"vice« then being separate~
Ly conducted by the arplicants.

This defixition of the Commission's power ‘1 Cerived from the state
ute and from decisions which shounld de considered before it is sce
cepred. |
Section S0(&) of the Public Utilities Act, which has to
do with ce:r‘tiﬁcatiné vessels or inlend weters, provides as follows:
"Xo such certificete shall be reguired asz to ter—
mini between which exy such corporstion or person Is
actually operating vessels in good faith &t the time
this ¢t becomes effective under tariffs smd schedules
of such corporations or persons lewfully on file with
the Rellroed Cormission.”
This is the amemdment of 1927, dut It differs wery little from the

Act as it read on August 16, 1923, and as will later be ssexn, the

originel amd the emendment are construed by the Supreme Couxrt of
this State &s identical Ix meaning. |
A similex provision is comteined ix Section 5 of the Zuto

Stege and Transportetion Act whick has %0 do with certiricﬁtmg
transportation companies:

. "But o such certificate shall be required of any
trensportation compaxy as o the Iixed termini between
which or the route over which it is actually operating
in good faith &t the time this act becomes effective.”

™ Golden Gate Fer=vy Company vs. Railroad Cormmission,




204 Cel. 305, tkese three provisions were compared gmd. the Couxt

said:

vi careltul considerztion of these three ensct~
ments. of the legislature convinces us that iz priuci-
ple they eare the same. Indeed. wec are unable to dis-

coTer a aifrerence whtever in mesning between the
TROVISi0n OF SeCtionl 50 &S enscted 1= IBZ‘ and the
D E as re-enacted & 1927. @S0 ouwr mind Dot
sé% provisions should receive & construction anelo-

gous to that received by the aultomob ile transporta-—
tion section construed in Motor Traausit Co. vs. 2eil-
rosl Comrission, supra, foxr it iz evident Lrom the

atext of the proviso that the exexpliiox granted is
not personsl.T (Zxphasis supplied)

In the Uotor Transit Corpeny case referzed t0 by the

couxrt, the contention was made that a through pessenger DUz sServVe
ice between Los Jngeles &nd Saz Diego gave the operator & vested
right wder the exception in Section 5 of the Auto Stage and Truck
Transportatior Act to a local service at Intermediate points. Tx
denyirg this contextior the Couxt held as follows:

*The primaxy pucpose of the legisisture In enact-
ing this stetute was not W confexr & Iranckise upon
the operating compenies dut to give Into the powex of
the comxrissiorn for regulatiozn and controil in the In-
terost of the prblic the operatiox Of avio stages foxr
transportation. It did this Yy requiring every auto
transportation company W0 secure Iom the comxission
a certificate of public convenience and xecessity. It
relieved from the mecessity of obtaining such cexrtif-
icate the companies actually operziing i good faiih
at that time. The purpose in so exexpting such com-
panies was o refrain from intexfering with the opex-
ations as then carried on - in other words, %o confirm
in these opexctors the rights they were at that tine
exerclising. t¥ such exempiior was, obviously, oxly
to the extent of the operations then confueted. TO
hold that by the operastion of a through line on that
date petitiomers were given & Ifrexchise T operate o
any extent that taey, in their Julgment might see £i%,
linited solely by the restricticrn that the operations
mest be dDotween the sare termind and over the same
moute, would de to mxtorfally decrezse the powex of
the cormission over theze lines, and thus ovarlock
the prizery purpose 0L the enactment which was 4o give
to the comxicsion, in the interest of the pudliec, the
fullest power possible 10 regulste the operation of
guto stesge companies.® Motor Transit Co. vs. Reilroad
Commissionr, 189 Cal. 573. '




In the Golden GCate Foxrxy Cese, suprs, the Southern Pacific

Copany conterded that 1is operation on August 16, 1923, of pessens
ger boats Detween Alameda and San Francisco carrxleld witk 1t mdér
the exexmpiion In Section 50(&) a right to establisk a wericular for-
Ty between the seme points. In denylng Wis contenmtion the Couwrt
s&dds |

"™Nor cen it be said that a certificate of pudlic
convenience and necessily was wnneces=ary 0 insugurate
this service because tle Southern Pacific Compary was
Taetually Operating vessels in good Lfalith under tarifis
and schedules lawfully on f£1ile with the Railrosd Corxris-
siox', within the meaning ¢f the Public TUtilities Act.
The 2riels on file herein preszent three possible inter-
Iretations of the laaguege just quoted: orne, & legisle—
tive purpose 1o exempt & scorporatiorn oporating vessels
iz any type of sexvice or the inlarnd waters of this state
from secwring & cexrtificate; two, a leglislative purpose :
T0 exempt & corporation thet is operating o similer serv- i
ice To the ome sought €0 be insugursted from securing
suck a certificate; and tihree, & legisletive purpose %o
exexpt a coxporatior that is opermting, at the time the
act decomes effective, & zexvice wailck i:s later ®© be con~-
Tirned, Ifrom secuwring suckh certificeste.

"We are of the opinion thet the third alternative
iz e ore whick was intended by the legisisture, i.e.,
that & corporation iz exempied from obiaining the certif-
dcete 1f 1t wes, at the effective dnte of the z=et, actu~
&lly operating & service iIn all respects sudbsterntielly
the same as the szervice 4o be rexdered aftex the act de-
came eflective.

TThe sate, delinite rule, and the one supported by
the recson and purpose of tre Bublic Ttilitlies Act, woulld
seex £0 us 0 de to construe the language, Toperating
vessels In good falith', %0 meean Operating them ixn good
Zeith In the essentisl and Interent Teatures of Tt serv-
ice sought t¢ be coxtinued alter the elffective date of
the zet. It zeems apparext froxm the admitteld facts that
the Southern Pacific Company was not operating such & serv~
lce &t the date mentioned. A different type of vessel is
t0 be used dy the Southern Pacific Compeny frox that used
&t the date of the act; a different »oute is to be tokex,
end & Cifferent class OF service rendered.”

This Commission has elso added to the interpretation ap-
rPlicadle here the phrase "scope of Lts activities™ as follows:
"The extent to which arplicant Is ertitled ‘to oper—

zte &c.a common cerrier upor the Inland waters of this
state mst do deterzined by the scope of its ac‘tivities\
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on September 15, 1823, and prior thereto, wher by the
exactment o2 Chapter 387, Statutes 1923, Section S0{d4}
of the Pubdblic Ttilities Act becaxe effective.™ (In the
Yatter of the APdlication of Crowley Laurch and TGzbOBT
compeny, €tc., £7 C.R.C. 10%)

Tt is clear that the defirition of the Commlssion's powers
agroeed wpon dy e parties end above referxed 0 saould be dccep‘te&
as soand. |

It is true of all definitions and interpretations, however, |
trat they themselves require dofiming end imterpreting end we sre
now confronted wilh stek expressiorns as Tessential and inherent
Tectwres™, “extent of the oOperaticns thex conducted™ , rscope of
their activities”, "opersting vessels in good faith”, which axe to
be found In the eccepted definition ar ix ancestral definitions and
intexrpretations. '

Refrainicg &z far as possidle from sdditicmal de.:.‘m.’x.ucns
or interpretations, we will now undemteke to apply the facts to the
definitions above stated.

LARKIN' TRANSPORTATION COMPANY

| This company cleims only &= on-call service. The par-
tles agree that the coxpany bas operaiive Tights for such service
&s follows: | | |

l. Produce frox Delite or Island points O Sacramento.

2. Produce from Delts or Island points to Stocktom.

3. Xiscellareous freight Lfrom Sacraxento and Stockton
t0 points in the Delta. ‘

4. Produce and miscellaneots local Wwallic bhetween
points within the Delta.

S« D2roduce from Delta points to San IFranciscod Zay
points and miscellaneous frelght Ifran San Franclsco
Bay points to Delta or Islazd points, not including
elither Sacramento Or StockLion.

6. Miscellaneous locel freight service between points
on San Fraxcisco c_nd Szn Pablo Beys.
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The caapany &oes not cleim oparative :igl'ﬁ:s above Saém-
mento. It does claim, and protestert contests, operative righ'i:s
vetween San Franciseo Bay points, Sacramento and sfoclcton.

Applicant hed no individuel tariff of its owx oz rile om
the date when Section SO(4) of the Public Utilities Act became ef-
rective. It was one of the 36 operstors who filed the Tariff Xo.

2 above referred t0. 3RBeing 2 collective texifI 1t cannot be zssume
ed that ell tarifs »ates and all the points named Lin It applied to
&ll or ey ore of the 36 participating caxriers. |

Tt therefore becomes necessary to consider applicant's
operations undexr 'chis Sarislf and alzo its owx interpretation or the
scope of these opermtions and rights thereunder as &isclozed in Lexr-
Kin Trenspoztation Compeny Tariff C.R.C. No. 1, effective September
1. 1024, and peblished by it after Ltc withirewsl from the Associe-
tiox and ebout a vees after the effective Gate of Sectiom 50(&)e.

So zam &s writtex Tecords sme concorned, there iz prac-
ticelly rothing to show operations between the disputed Doints.

The oral evidence, a&s is maturel, after sO many years Is meager and
vegue. There is mo doudt that epplicent operated at intarvais e
cween the disputed points. There Lis some evidence that between
San Francisco and Secremento 1t cerrield beans, floux, camned goods,
merchandise, suger and porheps some other coxmodities, but thesa
shipments except as to deans, socm 1O have deen negligible iz vol-
wee and very Iinfreguent.

mhere is some evidence that beltween Sen Franclisco a:id
Stoekten it caxmied potatoes, onifors and Oil; vetween Stockton and
Sac:amen.to; potatoes and onioms; betweezi Stockton and .ua:.wdu.,
Tumdes .

Stending alome this evidexce right have had soxe weight,
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but it loses all significonce when viewed 1n the ligat of appil-

cantts texiff of 1924. This was ejplicant's individual teriff and
mizt be mresumed to state its view as to the cormodities and the
points covered by Lts operations, that is as to the seorvieces wrhich
4t deered "essential and imherent features” of its operations.

RBetes comteined in the tariff i effect oz Lugust 16,
1923, which applicaet shared with 35 other operators, ané not car=—
nied in the tariffs of gyplicant’s owzn Iissue, must de presumed 0
be for services &pplicaxt did not hold itself out to perforx. On
the other hand those pabdliished for the Lirst Time Iir texriffs made
effective subsequent to August 16, 1923, must be deexed to nave
heon unizwfully established. I find that applicanxt ILarkin m
portetion Compeny possesses operating rights for the trmusportetion
in "oz call™ service of the commodities and betweex tie poinmts on
ant detween which it provided retes in tariffs lawfully on file and
in effect om August 16, 1923, whick were subsequently publishéd. in
its taxifls Tiled Septemxdexr 1, 1924, and July 20, 193.. XNeithex
the testimony nor the texiff shows thﬁt'aﬁplica:.t ever rendered or
hold 1itself out to render a reguisx scheduled se.ﬁrice ..'?o::' mm
o xshipments of merchardise, and this '&p:plica:it cemnot undexr
1ts prescciptive right fmaugurete such a service.

HEIGCINS TRANSPORTATION COMPANY

mis epplicazt also claims axn operating right for an
ron call” service substantially similer to that claimed by the Lar-
kir Trenspotetion Compeny. This clainm is Ifkewise contested dy
protestant In so far 2 it exbraces an operating rigat Lfor other
“hen the following twransportation:

1. Potatoes, onions, celery and lettuce £rom Delia or
Island territory to Stockton and Axtioech.
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Seattering movement of potatoes between Stockton
and Sacramento.

Miseellaneous freight in smell guantities (nails,

Box shook, ermty czates, posts, ocnion seel, heys

two wagons, itwo horses, farm Imnlexents and t00LS,

a potato digger ezd one shipment or rolled barley)

from Stocktor, intioch end Sacramento Into the

Delta or Isleaxnd territory.

< 1{kewise £ind that applicant Eiggins Transporiationx
Compeny possesses operating rights fox the transpbrtatior. in Tox
eall" service of the cormodities axnd between the points on and e~
sxeen whick 1t provided retes in the teriff lawfully on file and
in effect on Lugust 16, 1925, 1 the neme of Johz W. THegins, end
in the tariffs-sudsequently filed Ixn the mame oI Tiggins Dranspor-
tation Corpeny. This appiicant likewlse g4d zot render or hold
14self out to render a regular scheduled service Ior the transpor-
g tation of ISEsChiamamsrisat merchandise and canxot under its pre—

scriptive right inmugurate sech a sexvice.

The mecord does xot show that epplicants actuelly toans—

parted property wnder eaca of the rates ¢exrried in thelr :ée.«.pect-
1ve tariffs. They testified however thet they were 2zt all tma
ready ond willing to perform such tremsportetion and that no ship-
ments were ever refused. TUxnder taese circimsiarces it camot be
se.:’ad that epplicents were not holding themselves out in good falta
£o perform the service provided for ia their tariffs.

In so fer ss the ggreemext, the approvel of wkickh 1is
here sougat, contemplzies the merging of opexating rights appli-
cants ere b.e:'ein foumd to possess, the application shoﬁld. be

grented.
T rocommend the following form of oxder:




This application newing been duly heard and ..,...bmitted.,
m 1S TEREBY ORDEXED thet the ajyplication oI Tarkin
meansportation Conpaxy end Tiggins Prensportation compe.ny in 50
far s it relates to transportation services these applicants are
hareir Zouwnd to possess, be exnd it is heredy granteld sudject to
the following conditions:

1. The mxtb.o:i‘ty hexein granted is sr:.bject to the ex~
press condition that applicants in this proceeding will never wee
wefore this Cormission iIx any proceed..ng under Section '71 of the
oudblic TUtilities Act or in any oiher p'-ocoeding 'tha'c the opinion
and ordex hereix constitutes & finding of Zact of reasonableness
of any particuler rete and the £434ing of Tates pu:smt %o the
authority herein granted will be construed as comsent by the Te~
spective applicents %0 this cordition.

2. The authority hereir granted will hecome efZoctive
when the Larkin Traxsportation Company azd Eiggias Trensportation

Company have filed with the Commission zform ...atis::a»tory o the
Commission stipulstions duly guthorized by thelr revpoctivo Boaris
of Dimectors exd/or Boaxds of Control in whick stipulations Lex=-
Xin T:anspomnon Company &nd Eiggins Transportation Compeny
agree to file with the Commission anmual axd other ::epom-ts es may
Do reguired by the Comiszion axmd thet their accouxis eng ::e_corﬁs

will be kept in the form precexrived In Decision No. 11260 dated

Xovember 23, 1923.

3. The rztes herein mxthorized shall be filed witk
the COnzd.usion witkin rinety (90) days from the date OF this or=
ger gznd mmde effective on not less than texz (21.0) d.ays' notice 1
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the Commission and the public.
The :oree;oing opinion and order ere hec:eby a.provod ana

ondered 7iled as the opinion and oxder of the Reilroad comm.saion

of the State of Californie. ' %
Deted at San Francisco, Califiornia, thils / é“

o2 October, 1633.

Comstsfoner..». RN




