Necision No. 2042l

SIFORE TEET RATLROAD COMAISSION OF TU2 S

In the matter of the application of
FRANK ZSTALIE, doing businecs under
the fictitious zame of SAN JOAQUIN
IRUIT ZXPRESS, for a certiflicete of
,public coavenieace axnd necessity to
operate a motor Uruck cexrvice as &
coxxon carrier, beitween atocxto- axnd -
Oaxlend end Stoclkion and oan Frencisceo,
for the transportation of ’ruiu° anéd
vegetables.

Lyplication No. 189%5.

J. LeRoy Johnson for applicant.

Lou*t*v, Yerceen & Louttlit, by Zdwin B. larceau,
Jor V. Antonini, vprotestant.

Rovv. Zrernen, WMo. F. Brooks, and X, P. Locxwood,
Yy Z. P. Lockwood, Zor ”“e tchison, Topeka &
Senta Te Rallwey Co., protestant.

Roy G. EHillebrand for Souwthern Pacific Compeny,
protestant.
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WARE, Commissioner:'

0PIXNXTION

spplicant seeks from this Commission a certificate of
public convenlence and necessity to operate a moto:'trugk sexvice
as & common carrier detween Stockior end QOekland and,Stockfbn‘and
San Franceisco, for the tronsportation of fruiss and vegetadbles.
Public hearing thereoz was held a% Stockson, +the matter was duly
subaltted and now is ready for decisioz.

The Testimony of elever wituesses was offered in support
of tkhls application and eech in turn estadblished, corroborated and

trengthened tTwo controlling reasons for the denial of the certifi-

cate sought. TFirst, tre applicant hes deen and is disquali*ied
**oﬁ havzng such cortificate conferred by reason of aaving evtaoliuned

himself since June of 1922 as a common cerrier operating for nire

between rixed termini and over & regular route upor the nighways
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of Celifornia without eny suthorization or certificate permitting

aim s0 to de. In uhoru, fTor years ke hes been doing unlaw*u_ly
the very thing for wiick 2e seeks ne*ein o certificate. Secondly,
the existing common cerrier sexrvice of the protestent 7. Antomind
was walformly accleizmed as entirely satisfactory and adequate;:
= May 15, 1933, by Decisioz XNo. 3594ﬂ (4pplication

No. 12720} V. toM*Mi was grazted a2 certificate suo.tant;a,ly
identical to the oze herein sought by the zpplicext Zstalle.
Every witness called by the applicdxt testified that the Antonini .
‘service is entirely =zdequate and satisfdctory. In the same
decision tais Commission denfied the applicatio; of Joan P. French
end Frod R. Pearson (Applicetion No. 18751) for a similar certiri-A |

sto, holdinc that they lacked sufficient experience in "the truck-
ing busiress™ and other "necessary qualificetions.” The tesvimony
herein disclosed that the applicent Zstelle had arranged with the
sgid Freach and Pearsorz to "marsge" and "actively conducit” their
comﬁon cerrier business in the event of fevorable acvlon by this
Commiééion. Disappointed iz this, he seeXc hereizn to be cersifti~
ceted directly. 4 frank inspection of the applicant's past activi-
Ties disgualilfies 2im from Being certificated as he:éin pidyed Tor.
Is June of 1928 Zstelle boldly emtered the £1Bl of freight trense
portation. Eiz first heul was for hire at the handés of a Spenish
goower near Stockbton. In short Sctalle’s enverprise was pozceifed,
ard during long intervals operated throﬁgb the interveniﬁg,yeara es
ax unlawful common carrier.

Public necessity cannot be estadlizhed oy prbving the
unlawful operation of tie service sousht to be certificated. Tais
Coxmission has repeatedl& denied cexrtificates in tihe case of appli-
cants whoce past performances display en ovea and continuous course
of lawless and unautiorized operation. To &o otherwize would confor

approvel and reward upon the wrongdoer.




An ezcepﬁicn to tais rule occurs in cases illustrated
iz the applicaticr of Antonini where the conduct of the applica:t .,
wes concelved in innocence and lawfwl enterprise, and developed by
natursl and inevitable stages into activities that vecame techunicsl
rather then willful violetions of thé law.

Therefore, the applicant Zstalle cammot successoully
argue that Aatonini fared more fevorsdly at +the hands of tais Com-
missior.

The grezting of the Antonini certificate was predicated
ufon & very dirferent basis of facts, aistory and pubiic necesuity.
C.R.C. Decicion Xo. 25944 provides in part:

"Prior to 1926 intonini ked esteblished himsels

&s an'experienced truck operator in the matter of shippizg
perisheble fruits 2ad vegeitables grown or purchased by
himself in the Stockten region and thence hauled %o the

Bay merketc.m

"It appears that this enterprise was innocentl

concelved and by natural processes wes graduelly and con;
stantly expanded. First, a few of his neighboring PTO~
ducers enlisted his trucking 2nd marketing zervices in
the noveme;t of their c¢rops %o the Bay wholesalers.
Commencing with 1926 aré continuously thereafter, this
variety of patronagé inereased wallst his purcheses
diminished.m

mRRRKK 14 mav be contended pleusibly that the
cerrier believed nis service wasz that of buyér for the
purchasing San Francisco brokers on the one Lend, or
agezt for the Stockton growers wron the’other. It 1=
doudtful that e purcued these activities with wnlawial
intent."

Recurring to the second reasoz for the deniel of this
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certificate, the Commizsion hcc repestedly dénied thg greating

ol eny cervificate where the existing utility 4s rexderinz a
catisfactory and adequate sexrvice. Invokizng this wholesome
Tule leeves applicant without aryr good rezson to Justify granting
bhim 2 certificate. The application should be denied 2nmd I Tecom—

mead the following Zorz of oxder:

ORDZER

Trazk Zsvalle having made application o estabiish and
operate automotivé transporﬁation service for the transportation
ol fruits and vegetedles between Stockton end San Frarcisco end/or
Caldand, & pudblic hearing having been held and +the mattor haéing,‘
beex duly subnmitted for decisioz,

| TSE RATLR0LD CONATSSION OF TEE STATE OF CALTYORNTA EEREEY

DZCLARES thet pubdlic cozvenience and zecessity do not reguize the
establishment of service as proposed, and

I% IS ZERE3Y ORDERED That the application be ané the
cgue heredby 1z denied.

The zbove opinion and oréexr are heredy approved angd.
adopied as the opinfon and oxder of the Reilroad Commission of the
vave of Californile.

Daveld a2t San Francisco, Celifornia, this / 6= dey of

Octover, 1933.
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Commis ioncrg.




