AN Eald
Decision XNo. 1 N e

BIZFORE THE RAIIROAD COIXIISSION OF

=000=

REGUIATID CARRIERS, INC., a corporation,

Complainant,
Ve
E. V. ZUIL, FIRST DOE, SECOND DOZ, TEIRD
DOE, FOURTE DOE, FIFTE DOE, FIRST DOE.
CORPORATION, SECORD DOS CORPORATION, TEIRD
DOE CORPORATION, FOURTE DOZ CORPORATION,
FIFTE DOE CORPORATION,

Defencants.

Reginald L. Vaughan ard Scott Elder, for
Complainant

Honex V. Buckley, for Defendant =

CARR, Commizsioner: |
QPINION

The amendedAcomplaint charges H. V. Hull with
unlawvful common carrier operations by auto truck between San
Francisco arnd Oaklaond, Berkeley, Alameda, Piedzmont, Emeryville,
F*uitv le and Melrose. The angwer admits the common carrier
ope*auio“a but pleads that Zull has a preccriptive rignt to
conduct the mame by receor of operations in good faith on
Qnd prior to Nay 1, 1917.

Public hearing was had on Qetobexr 6, 1933 and the
ceze has cince been subtmitted on briefs filed by the parties.

Tae factz on the izsue of prezcriptive\right,

being the only izsue presented, are briefly az followa:




The defendant, E. V. Eull and ¢nc Weider on
and prior to Ma& L, 1917 operatcd as & transportatién coppény
vetween San Francisco, Oakland, Berkeley, Alamedlm, Piedﬁont,
Emery%ille, Fruitvale and Kelrose. Such operations were carried
orn under the fictitious name of Eull-Welder Transportﬁtion Cox~

Ir August, 1916, the defendant Eull individually zc-

cudred o transfer business similar to that conducted’by himzelf
and Mr. Weide:. This was conducted under the name of Oakland
Transfer Company. The two dbusinceszes on and prior to May 1,
1917 were carriéd on from 1035 Thirty~Seventh Strcet, Qaklond.
The telephone directory of February 1917, carried the names of
Tull-Weider Transfer Company, Oakland Transfexr Compary and
HE. V. Hull, the number and address being the same for eacz of
these listings. Tke trucks and equipment of the two businezses
were used interchangeably,Athe name under which orders wrre
booked being the basis for segregating the earnings S0 that the
Weider interest wonld be protected.

In the spring of 1917 or of 1918 (probadly in
1918) Mr. Full zegquired the TWeider interest. On September
19, 1918 2 tariff was filed with the Railrocad Commission cover-
ing operations between the poinic mertioned, such ta:iff being
£i1cd under the name of Full-Weider Transfer Compazy. Follow-
ing Mr. Weider's retirement the business wac carried on by the
defendant until 1923, 21l of the equipment being registered in
nis name. Eowever, some of the business was transacted under
the name of Hull-Weider Transfcr Company and 3ome under the name
of Oakland Transfer Compaﬁ&.

On April 4, 1923 there was filed with the Railroad

Commizsior a joint applicatimn by E. V. Hull and A. Pasteris




alleging that Hull "pfoposes to sell" and Pasteris "propozes
to purchace, the opérative rights and equipment used in the
business of {ransporting freight between San Francigeco and
Oaklénd, Berkeley, Alemeda, Picdmont, Emeryville, Fruisivale
and Melrose." The consideration was all eged to be $5750, of
walch £4500 -epresentcd the valuc of the equipment and the
balance the value of the "operative right." Attached to tae
application was 2 copy of the agreement woick, in addition to
referring to mizecellaneous properiy and‘truckz, covered "the
transfer business knowm as Hull-Weider Transfer Company, itc
franchizes and good will." Permizzion to moke the transfos
wes requested. This was grarted by Decisior No. 11957, dated
April 24, 1923, the order requiring Zull 4o cance’ his tariffs
anc Pasteris to either file rnew teriffsz or adopt the tariffs
theretolore filed by E. V. Eull.

On April 28, 1923 there was executed znd acknov-
ledged by X. V. Hull arnd A. Pasteris arn irnstrument entitled
"Bill of Salc"'by which "Z. V. Hull, owner of and doing busiress
uader the fictitibus name of Eull-Weider Transfer Company® ixn
consideration of the sum of $5750 transferred to A. Pasteris
"that certain auwtomobile stage‘line for the transportotiozn of
freight between San Francisco and Oaklaxd, Zerkeley, Alameds,
Piedmont, Zmeryville, Fruitvale, Melroze and Zast Bay points
* % ¥ also certain trﬁcks and persoral property, "together
with the business and everything appertainming and belonging to
said buﬁiness, including the good-will thereof, together with{the
name o0f E. V. Hull or FZull-Weider Trahsfcr Companys; also‘thc

franchises and all privileges arnd rights thersunder and &P~

pextalining thereto, together witn all rights and privileges |
waich the party of the first pari may heretofore nave had and

now has in the transfer of freights of evéry kind in the ter-

3.




ritory hercinbefore ﬁentioned, the party of the first part
giving and granting and relinguishing unto the second pariy
rnis right and privilege to transfer freight of any kind or
Gdescription in, between, to or from one of the above cities to
any of the others." The ag:eément 2ls0 carried a covenan:t on
thé part of HEull not to ergage in similar busizess for a period
or five yearcz.

¥r. Eull, who iz blind, inzizts that he did no*
knowingly zign any document or agreement waick by its terms pre-
cluded him ffom continuing the Qakland Transfer Company‘bﬁsinczs
and that he has conducted'such business to the present time.
ir. Pastexis, whilc insizving the agrement in guestion was read
to Mr. Eull end was understood dy him, admits that M. Full told
hiz he wag going to continue doing 2 dusiness in the Zast Bay
under the name of Calkland Transfer Compery, consisting of the
moving of second-hand household Surniture. Apparently M-,
Pazteris was not particularly concerrxed with his doing this.

It is clear that in 1918 defendant Zull was
fully aware of the necessity of filing a tariff in order to
perfect nis prescriptive operative right. Tpon the 3ale.of
such perlected right the parties were aware of and obtained the

necescary auvthorization for the trancfer. After the transfer

defendant Hull was without any right, certificated or presériptive,

to conduct 2 common carrier trucking operation between Sar
Franciszco axd the Zast Bay citiec. The theory of defendant ape-
pears to be that, because in conducting his transporiztion
business prior to itz transfer im 1923, he used two ficiitious

names (Eull-Veider Transfer Company and Caklaonéd Transfer Company),




and vecsuce in the application for‘authority to trancfer "the
operative rights and equipment used in the businccs of'trdnéport-
ing freight between Sar Francisco and Oaklend", ete., but ome
of these fictitious nemec was mentioned, defendant had the right
to continue operating after the transfer in identicaily the zame
manner and to the same extent as prior o the transfer. Such.
theory Iis untenable. In 50 far as operation between San
Francisco and the East Bay citics it concerned, & cease and de-
sist order zhould issue.

An order of this Cozmission firding an operation
to be unlzwliul and di:ectihg that Lt ve dizscontinued ig in ite
effect not unlike an injunciion issued by & court. A violation
oX such érder constitutes a contembt of the Commission. Tae
Californie Constitution and the Public Utilities Act vest\t;e
Commigsior with power and agthority;to punizh for cogtcmptfiﬁ the
same manner end to the same extent as courts of record. In the
event a party ic #djudge¢ guilty of contempt, & fine may bé in-
posed in the amount of $500.00, or he may be imprisoned for five

(5) cays, or both. C. C. P. Sec. 1218; Motor Freight Terminal Co.

vs. Bray, 37 C.R.C. 224; re 2all and Haves, 37 C.R.C. 407;:

Wermuth vs. Stamper, 16 C.R.C. 4583 Pioneer Express Commany vs.

Xeller, 33 C;R.C.vSVI.

It should also ve noved that uader Sectipn 8 of

the Auto Truck Tranaportation Act (Statutes 1917, Chapter 213,

2s amended), & person who violates an order of the Commizsion is
guilty of a mizdemeanor and is punichable by a fine not exceeding
$1,000. or by imprisomment in the county jail not exceeding -one
year, or by botk such fine a2ud imprisomment. ILikewisc o ghipper
or other perzon wao aids or abets in the viclation of an order

of tkhe Commission iz guilty of a misdemecanor and is'pungshablc

in the same manner.




0CRDEIR

I7 IS EZEREBY FOUND that E. V. Hull is operating
as a transportatioﬁ company a3 cdefined in Section‘l(c) of the
Auto Truck Transportation Act (Statutes 1917, chapter 213, as
amended), with common carrier status between Saz Frazcisco on
‘he one hand and Oakland, Berkeley, Alameds, icdmonu, Eneryville,
Fruitvale and liclroce on the other hand, and without & certi-
Ticate of public convenience and necessity or prior right
anvihorizing such operastion.

Based upor the finding herein and the opinion,

IT IS EEREEY (RDERED that E. V. Eull cease and
desist direcily orvihdi:ectly or by any subtesfuge or device
from continuing such operations. ,

IT IS BERTEY FURTEER ORDERED that the Secretary
of the Cormiscion cause a certified copy of this decizion %o
ve personally served upon E. V. Hull and certified copiez there~
of to be zmailcd to tke District Attorneys of the City and County
of San Francisco and 4o ﬁhe County of Alomedz, and to the
Depaxrtuent of Public Works, Division of Highways.

The effective date of this order shall be twenty
(20) days ter the date of service upon defexdant.

Toe foregoing Opinion and Order are hereby ap-
proved and ordered filed as the Cpinion arnd Order of the Railroead

Commiscion oL the State of Californiz.

/C.'\
Dated at San Franciszeceo, California, this 20

day of October 1633Z. :
l(Z;Cluéaa«obéaL/,
L
4/4 d;m

Lommissfbne




