
BEFORE TEE RAILROAD COlOOSSIOK OF TEE SUT.E: OF CALIFORNIA 

AI;Ri1&S BROS.. MTC'tlNG CO., 
. a corpors:t.io:c.,. 

W. H • .AI.t:m, en md1v1dttal. 
E~ SAIZ. & SOX', .a corpora-tio::;, 
SCEOLER~.CO~~, a ~at1on, 

Compla 1nan ts J 

vs. 

A'l'C:a:rsoN', TOPEKA. &. saNTA FE 
RAILWAY CO!l2.mY, a corporation, 

Det'enc1ant. 

ALEERS :saos. MTl".I.ING CO., 
a corpo:at1on, , 

I..EW'IS-SlW:S-J.ON:ES CO. , 
~ corporation, 

Co::rpla1nants, 

vs. 

WES:l'E8N PACIFlC RAIt30AD CO., 
8. corporat1Ox:t, 

Detendant.. 
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C. s. COIUlOlly to:r eampl.a1nan ts. 

case NO. 2864.. 

G. E. ~ and E. C. Pierre, 'tor defendant A.tehisoll, 
Topeka and Santa Fe, RailwaY' compen:r. . 

L. N. ~<!shaw, 'tor t!eten~ll:t We-:;tern Pacific RailrOad . company. 

BY TEl': COwaSSIOR: 

OPINION' ON 'F0R'l'FlX.-{ BEARING 

These p~e.edings 1ll.vo~ve the- 14w:ruIness o'! a charge o~ 

$2.70 per car collected by da'te::ld8nts. :1:t add1.tion to t2:lfl app1.1eable 

~1ne haul charges tor swi tch.1:ag. carloads o't grain, e;:e.1n: prOducts 

~. 



• 
a::;.d other s:t1cles between. their respective 1:c.tercllallge tracks with 

the SOuther.nPaoit1e Co~an7 on the one hand and the plant o~ com­

pla1n.ant Al.'bers Bros. M1ll.1ng Company .at Oekland on the other. .Al-

~egat10ll.s or Ul:l--easonab~ene-ss and ot llItdue pre~erenee and p:tej~ee 

~e t;:ispo$E)d o"r b7 O'er' Dec1s1on. 23872 o'! .July :5, 1931 C Case 28M} 
. 1· ~ 

8:1d Dec1=-10::t 24077 ot' septerl.ber 28, l.9.3J. C case 2869). Mo~eover 

a: :t'1l::ding 'mas mde 1n Case 2864. ~that the' ae;g:l:cgate " cllarges. as:sess-

ed on. eomplainanty s shipments. * * * t:ansported trom. or to noncom­

:pe.t1t1ve points covered by" this compla1:lt and moving F10r to .JuJ.;r 

31., 193O, which exceeded the aggregate charges eont~Qt'Ccously" 

::.n ettoct !rom. or to more dista:c.t competitive po1::J.ts, resul.ted. in. 

charges in. violation o~ section ~Ca) ot the CPu.blie Utilities} 
.~. ~ 

Aet"', eJ?d in case 2859 "that the cggeegate ~ge.:;; assessed OIl. com-

pla 1:c.a:lt~ $. shi~ ts. * * * t::allsported ~m Oak' and to Ce:'OO1l4 end 
. . 

::rom. Thornton, Frsnkl1n etnd Trowbridge to Oak) and wbi.ch exceeded 

the ~gate ~ge$ con.tempol:'elleously 1:L etteet trom or to the 

D!Ore distant competitive sta.t1on:.s 0-: stoclctOItp Sacramento or Ma.-,-s-

ville, res'Ol. ted 1n cbarges :1It Violation 01: section ~(a) ot the 
" ... 

Actw. Reparation wa~ awa.-ded. ~ al~ other :e$Pect~ the proeeed-
. 

1ngs were dismissed. 
~Oll pet1t1o:a. 0'£ eompla1:tant. .,U.bers ErOs. lW.l1:lg Co. 

Chere:1l:l:l!t!"te:r rete:red to as eo:Qla1::a:n~}, alleg~ that there were 

still. other violations ot seot1a::t. Mea) ot the Act, these ~:oceod-

1:ags were reopened "'tor !'tlrther he.e=1ng tar tbo Ptlrl>Os:e ot d~­
mi:L1J:lg whe:thr- or not charges were azses=ed and collected on eom­

plo.ina:c:ts~. shipments 1n violation. or the ~ong e.n1 short haul. pro­

visions o~ section ~Ca) ot the ?tlb11e utll!t1es Act!!. 

1 U C..R.C. 46'1 and 64;7. 

z. 



'. 

ne.ne1seo. 

There is no dispute 8.Z to the t1:tldings heretofore ro~er.:'ed 

to with, re:peet to v1olat1on.c of Scct10':c. ~(a) ot the A.ct. ':he 

quest1o~ to 'be det:erm1n ed 'there:!'o:=e 1:; 1lhetl:er or not tlle:=e ere 
e:rJ.Y' other such violations 1llvol.ved 1n. these p::oeee~~~. 

In Dee1s1on ~o.77 C Case 286.9) the com:n1ss1o:c. :-.aid: 
, . 

"Compla1uant also al~eses that the long and short' llaul 
provisions were viola~ Oll shipments ot grain. cd teed :erom. 
Oakl and. to St1JIl'll'lO:" Home, S11t.s Stat1o:c. 8ll~ R11~ CpO:1:c.ts on 
the T~dew.atQ" southern :?..a11way) an~ A;c.g1olA (a pomt on '!!he 
.A,tehiso:l, Topeka and senta Fe BaiJs:e:yj; and ~om.~· and 
Hatch (pOints 0:0. the Tidewater SOUthern RaUwa7) to Oak'J.e.lld 
in that they exceeded the c:h.arges m etteet on 1.1ke 'teatt1e 
:trom. or to mdust.ries l<>cated on the state Bel. t p..e1lroad at 
san Frn:e 1~eo. ~e movem.ent !rom.. and to the State :Belt in­
du--tn.es is not o.ver the $Ollle l.1:o.e 0= route tre:ver~ :1n 
:::eaebing eomple.1nsllts' 1ndust:z=y nor is tlla shorter d1s'tanee 
ineluded within the longer. Thus there ean be no violat1oD 
ot seet10n Ut(a) ot the cet. (Globe Q:1!ti:l. a:td M1l.~~ Com­
l!5I VS. A.T.& S.F.RZ.Co. at al., 36 c.a.c. 50.) 

~ 

complain.e.nt now eoncedes tha't there has been no violation 0:: see-

tion Mea) or the Aet because o~ movements to or !rom. 1ndu~tr1es 

located on the state :Belt Railroad at san Frane1:sco. It agrees 

that Deca1oXt. 24.0'l7 p%'operly disposes or the ~$UOS in case 2869, 

but contends 'tllat by apply1llg the ~ ~e.son1ng to Case 28M. the 

eo:telus1otl that there were a~c:1tio:a:L violations neees.sar-lly ~ol-

low $. 

'!he tao.'t.3 o~ th1~ ease as noVi sbawn by t.l:Ie record ~ as 

toll~s.: ~. ~ 3SSl.4., the movement ot which it is st1pttJa:ted 1$ 

tY,p:1eaJ.' o~ that' o'! al.~ :h1pments mvol.ved, was l.ino baul.cd by" tJ:le' 

J.:teh1so:c.., Topeka end S8llte. Fe Ra1111e.y company (her:e1n.a.!'tel:' ~e:e-
~, 

red to as the se.nta :ire), to its 1n.terC'llrrnge with the southe:n Pac-

1t1c com:psny at a po.:1nt near 20th and Wood S'tree.ts, OakJ..8l'ld. :rt 

was then. lllOVed :::om said 1ntere:bange b'y' the . sou.them 'Pae1!1e com­

~ ov~ its tracks vift ~ Street to its yards 11:1.' ,the v1e:1:U'tl'" 
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o:t' Cedar =d Atlent1e streets and tJ:IellC6 .. es.tw.a:rd to compla1nan.~· s 

plant at th~ :root or west se-ven.th St:eet. E'.ad this car been. des-

tined to a point Oll tJ:le Howard: Terminal. RsllwS7 it wo'OJ.d have mov­

ed 1:a:. !.ike ::l:allll:er and. over the identical tracks to the yards o~ 

the southern Pae1tie co:c:p~ 1n the vicinity ot cedar and Atl.e.:l.t1c 

stre&ts. FrOl:l. there the movem.ent wouI.d bt1.vo been ova the l.1l:r.e o't 

the southern Pac1r1e coml'eItY' to 1 ts 1ntere~c with the Boward 

xerm1.:oel Ra11wa7 and. thence via tha:t l.:1nc t.o a po1n.t. with!n 1ts 

~1t¢~g l1m:1ts. 

III other WOl:'ds, t!:.e movement rttst desc:r1bed 1nV01.v$$ a 

Santa Fe l.1ne haUL tollowed by a so'C.:thern Pae1t1eCo~ ::R1t~-

1ng service w1th1D. tlle Oakland sw1tetttng lim1t~J whereas t:!le sec­

ond ~vo~ves a. 1.1ke santa Fe ll:c.e haul, tollow:ed b:r a son:thern 

Pacific eo~et.Q.7 S1d.tel!:1-ng se:vice w1tl:t1:l the Oeklcnd ::ir1tcl:t1ng 

., 

the same a.s that to the southern P'aeU1e-liows='d ~D:tI'l Re.llway 
. . , 

1nte:::-ahtlnge. The el:.al:'ges as""~ssed and co~loctee. on eompla!nant" S 

shipments exee~~ those app~1cable to sh.1pments to cr t:::'0tI:. a. 
2 

po1n.t OIl. the :e:owe:l:d Terl::t1n41 Ea1lwcy b:l'" $2. 70 per ear. 

Whether 01: not ~cr: tho purpose ot ep.pl~ soc:t~:c.. ~Ca) 

ot the Pttbl1e Utilities J.ct the movement. to eo~le;iJ:t8:Q:t' s plant . . 
const1tu:tes transportation tor e. ~rter distaz.ee 0'Vt!.11: tl:Je saa 

l.ine or route than that ~e:se(t m a movement- to a po1nt on the 

E:ow~d ',!e::mLnal Ra Uway, the shorter d.1s't8nee be me 1:l¢t'ttded 'Wi th-

in the iO:tge:", depends ent1:e~:r upon. whether or not tl:le SOUther:c. 

Pac1t'1~ .. ~ s :.rs1 telU:lg I.1m1 t:: e. t OekJ an~ sre' to ~ eo:c.s1de:~ 

Z Items ~S60 and ~70 ot J...T.&:' S.F.RY.CO. Tar1t:t 611"l-:&', C.R.C. 
659, provide 1"0:1: the ab.sOr,pt1o:r. by the l...T.&. S:Z.Ry. ~.the $2.70 
:pe::- ear swi'teh1ng cJ:t.arges ot the sou.thern.?e.e1t1e .. comp~ and. 
$S.SO per ce:r ot the Howard Te~l Ra:U'W~~ . 



as a n:o.1t. It no depa...-t'tlre ~om the p:OT1s1ons ot section. Mea) 

exi:tts 'Cllle ss the phys1eal IDOVement. is aetaall.,. over t:be 1den.e1~ 
t:l:'aeks, it is obrtcrct.$ -t1:et no:te exists he:e, tor a. car destjne.d, to 

a ~oint on the Howard Term1nal Rallway would. not mov.e over the 

southern Paeifi.e ~m,pa:::t7 ~o.ks extending t'rOm tha:t .c:omp~ s ~ 

near Ce&tl:- and Atlantic Streets to eompla~·e :plcn.t. 

In Re R$V'1s1on 0-: ~itt Items cover1Dg the Application 

ot ~o1nt Rates, ete., 28 C.R.C. 440, COCl'JX)nly mown as 'the J"c:o:ct1,oIt 

Point Ca~. w.here1n. de~en.da1l.ts 1.1kew1se e:::gtted that a sl:lOl:'ter dis-

'tance was not ineluded w1~ a longer distance tmless the :phy's1eal. 

move::ent to the more distsnt po:tnt was actuelJ:.7 eve the same t:aeks 

trave:esed m. eo b.c:al. to the nea:retr po1n:t, the Co:cm1ssion. sa 1d: 

"Were we to ag:z:ee with th1s :1n.te:l>:ete:t1on ot section 
~Ce.) _. there 'Would. 'be created a pe:etll.1ar s1t'04t1on, :1n. the.t 
long. Clld ~t haul. depertu.-e s woul.d 0Dl.y oecu:t" when ::h1p-
mxrts were loaded. a: unloaded o:l the main line tracks or the 
~er, eo practice the. t is very rtJrfiJ-Y, 1: eve=", toUowcd. 
'!!he ~ .Sa,cramen.to· 1:1. t::oe tar1tt$ eom:prellel:.~ not anJ:s: 
the depot, or t~t portion o~ the city serv~ by the m1::. 
11n.e rails o-r respondent, bu.t all. ~ :taeU1t1es. witb.­
m the sa1tchiJ:lg l.1mits, owned or controlled by the eattiers 
and used W them. :tn the :pertormenee ot tl:len- common. cett1~ 
~ut1es."' 3 

Deten<18nt a;t-tempt.:s. to d.!.st1ngc.1:sh. t~ J"unction. Point 
. -

and other eases wherein the 'tlJl.1t ruJ.e has-been 8:p1)~1ed, trQtll. the 

one h~ be.torc us 0:0. the g::-ou:oe. th.e:t 1n those proceee.!IIg:: the 

l>01uts inVolved were located in d1...~erent cities, llhe::eas here. 

they are w1th1:l the same S'fl1tebing ~y.:'1ct. 

We see no. grocnds tar such a d1st1net1on. T:!le ~ement 

l'l.I..~ delivery to the southern Pac~1e compe~, ~s. has been pomt­

ed out, is tl:\:O'Q:g.b. a port.1on 0-: 'that =rr1er:" s 5Ifitel:dllg ~1:mj.ts to 
. .. . 

1 ts 1nte:-ellange with the :s:owerd ~ Rallw~:r an! thence 'ria the 

5 See also !,autz Marbl.e corpn. v. E.R.R.Co., l36 I.C.C.. 163; AsSO­
eiated 011 Co. ~. A.'l'.& S.F.gy.CO., 1?2 I.C.C. 060;·- Globe Gram and 
:Miliing co. v.s. A .. T.&. S·.F.Ry.co., 1.'13 :t.e.c. ,19S. 
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• 
~1ne 0-£ the :S:owar~ Term1Dal Ra11way~ am is no d~~n.t, sO te: as 

the appllcat1c:m. or tl:le unit :rule is oonee:ned., :trom. a movement to 

the Sante Fe-SOU the::n Pae1t1e COlllp8ll7 1ntercMllge tl::ene:e to a po:1It't 

beyonct the Southern ?ae:1:r1c COmpaII3" sw1tc.i:ng l.1m1t.s via that lme. 

Compla1l:tant also ~leges there- is a violation 0-: section 

24:(a) ot -=he Act beee.use sh1:pments received at eompla1nAll.t·s ~lan.t 

ue ther::"e trans1 ted end subossq1lently reto:wsrd:ed to a po1:r.i beyond 

the s:outhe=n Pae.1:rie company- sw1teh.1:og l.1m1ts at Oex1'a::ld, otlle%" 

'tMn to a po1n.t on the :S:oward. Terminal Railway Co~. 

Det'endant argues t2lat transit pr1"l'1loges. rest upon a t'1e­

tion: that the inCX)mi::g and.. ou-.tgo1ttg serv1ees c:eate a cOllt1nuous 
4: move:te=.t~ etlld. that there:ro~e· -:.he gover:c.1ng r8.~ and d1s:ta:::lee m 

const:etr.iJlg a :POssi.ble violation. of Section 24Ca} or t.m Aot are not 
~ , 

the local rate aJld too distance to t:I1: :O:-CCl. the 1;re.ns1t poi11:t but 

t:be t:brOug.b. mte end. total distance ~om: or1gj::, to t'1:le.l de.s.t~-

t10n.. 

section 10· ot detendllnt't s tar~ e1:'e'Ular 2297-:S:~ cal.&. 

c. 600, reads :u:t. par1; as tC>llows: 

"'In the att.thor1Zed. a:'bsorpt!on 0: con:c.eetmg ~1ne $W1teh­
mg c:baJ:ges, ~e transit s:tat.ion. wi1~ 'be consid:ered as the 
!"inal dest:1:o.at10n on earloact sh:i:Ptlents ~m points or 0:1gln. 
to t:ra:t$1t s:tatio:lS, and as po1J:l.": o~ orig1n. on t:8.'l1%.1ted Otlt-
bound earload shipments .. W 

~earl:r 1:0. view 0-: this J;ll:'ovinon 1 t 1: 1::.:la.terial 1n so :tar as tho 

appliea.t1o:c. ot section Mea} is ealcerned wheth~ sh1:pme%l.ts are des­

t1:led to COl:.pla1n8:C.t.~ s i?lan.~ to::: t:1lla1 de~1very' 0': are m.e:ely tre.:l.s-

1tedtb.~·. 

~on. ~the:: eons1~erat1on o~ the :ecord and in the ~1ght 

o'! the t'aet$ develo:pe.d. ~ :to.rther hea::~. 'We ere o:r the op1l:t.1Ott 

and. t:1nd. tllat 1:1. ad~t1011. to the instances: set torth ~ Deeiz10ns 

~ cenu-al R.R.CO .. vs. U.S., 2S7 U.S. 24.7. -



23872 and 24077, the long and. shOrt haul p:-ov1sio:c.s o~ section. 24&(&) 

ot' the Act have bee:o. contravened b7 the collection. by detc:ct!Um:t ~ .. 

Ltc:bisO:l., Topeka and Santa Fe RaUway co~ ot eJ1arges '!or the 

'tI:ansportat1on. to and trom co:npla:be:::lt~ s pla:l.t .at OaJ(land O'! the 

sh1:pma::.ts 1:.volved 1:. Case 28M. which excee~cd those cOtttemporane­

r:trJ..SJ..'3" in et:t'ect tor I.1ke tran.spo~tio 11 to or 1':'om a po1nt on. the 

Howard. '!er:t1nal Ra:1l.way. We tarther t:md that eerta:1:c. ot tJle com­

pl.a!nan.ts paid. and bOre cllarges on ~i:pments here 1n'Vo~ved which 

we:e asseS$ed @d colleeted m. violation ot Section M(a) ot 'the 

.let, and have been ~emaged 1:1 t:be am)uut ot the d1tte:eenee be.twee::. 

the ch.e:eges paie. and those co:l.te~eously n ette-at tor movetlents 

1n. tho same direction. Oll l.1ke 'tr~c to 0:- :trom. a point O::l the Eow-

ard Termi:tal Railway-

The exact: eJDOU'!l:t ot re.pa:at1on due is nGt ot record.. com­
pla.1nallts will.. submit to de~endan.t tor ver~1¢atlon a statement o"r 

the sh1~t.s ~e and \tP0n pay.men.t ot the re:paratio11 det~t will. 

notUy the Commission ot the amount thereot. Should it not be poss1-

ble to ::each an e:gz:etemeIl.t as to t2le repara:tioll.- a:werd, tlle matter may 

'be- :referred. to the COmmission to:: ~or a:etent1on e.nd the el:t'tr:1 or 

a supp~eme:ltal order shOt1l.d zueh b$ necos;sary. 

ORDER - .......... --
~ther hea...-ing or these m'tt.ers llanng been had, 

IT IS E:EREBY ORDERED tJle;t detendant The Atch1:sOn., To~els:a 

and Sante. Fe Ra1lway Com;pany be and it is hereb:v. ordered eJld direct­

ed to cease and de~:1.st on. or bo~o::e: thirty (30) ~ys t=om the et:t'ee.t-
.-

1ve date or this ord.er anct 'therea!te:= to a'bste.1::. :O:om colleet1ng 

eherges on eomple.:ment:s~ sh1pme:1:t;s here 1n.volved 1!l excess o'! those 

eon.temponneousl.y in e~eet tor the t:e.nsportat1on o.t like shipments 

t~ or nom. po.mts 0:0. the Howard Te:::u,.1Ml p..a1lway. 
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IT IS s e:RE.'SY FtiR'tSOER ORD:ERED tbat detenden.t The Atch1son, 
. . .. . 

'l'O;peka. and santa Fe Railway Com:p.eny be a:od it is ~by ordered and 

djreotod to re~d with 1:l.teres:t a:t six (6) :Per een.t. pe:= an'm'tt'lt "to 
,'-

compla1ne.:c.ts) Albers :oro s. M1ll1ng CO., W. H. .4.l1en.., aDd. Sehul.c-

O.eon::tell, necordiDg as their in.te:e-s:ts ma:y apPear, all charges eol­

l.oc:ted. ~cr the trensportat1on o"! the shipments mvo~ved ~ ca~e ZS64r. 

on which t:b.e cause r:;:r act1o:l. aeera.ed within the two-yea::' period im-

mediately proced1Dg the :rUjng or the ~om:pla1n.t, ~ excess 0-: those 

contemporaneoo..s.ly' in et':tect on. l..1ke 'b!~:t'1c troc. 0: to point$. 0:::. 

the Howerd 'l'e=~l Railway. 

IT IS ElltE:e:I' F'tltl!EOE2 OROmxo that in ~,l." other respec:ts 
. . -

our Deeu1oll.$ 23S7Z ot J'OJ.:;r3, ~9Sl, and. 24077 ot Septomber 28, 

/.~ /P Jf-'t1' 
~ ted at S8ll ~ana.1sco. Ce.l1torn1a, th12 -.i_ ..... ' ___ /__ \oioGJ 

ot Novem'ber, 1935. 


