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BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

TEBACEAPT CATTLE COMPANY, & corporetion,
MEDA E. EQUGETON, as Administratrix of
the estate of R.E. Houghtom, deceased,
and S.M. JASPER,

COmpla:!.nants,'
VS
XERN ISLAND CANAL COMPANY, e corporation,

Defendent.

Cese No. 2711.
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In the Matter of the Investigation upon the
Commisslon’s own motion into the operations,
service, practices, contracts, rules end
regulations of ANDERSON CANAL, INC., EUENA
VISTA CANAL, INC., CENTRAL CANAL COMPANY,
ELST SIDE CANAL COMPANY, TEE FARMERS CANAL
COMPANY, GOOSE LAKE CANAL COMPANY, JANES
CANAL, INC., JAMES & DIXON CANAL, INC., JOYCE
CANAL, INC., XERN ISLAND CANAL COMPANY, XKERN
RIVER CANAL AND IRRIGATING COMPANY, LERDO
CANAL COMPAKRY, PIONEER CANAL, INC., PLUNKET
CANAL, INC., STINE CANAL, INC., KERN COUNTY
c%m WATER COMPANY, KERN COUNTY LAND
co Y. o

Case No. 2755.
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Athearn, Chandler & Fermer and Frani R. Devlin,
by Milton T. Farmer, for S.M. Jasper.

Houghton & Eoughtozr, dy =Zdward T. Zoughton, for
Tehachepl Cattle Company and the Zstate of
R.Z. Houghtor, deceaseld.

MeCutehen, Qlney, Mannor & Greeze, by John T. Pigott
and Carl I. Theat, for Kern Island Cenel Com-
Compeny and for Anderson Canal, Inc., Buens
Vista Canal, Inc., Ceniral Canal Compeny, East
Side Canal Company, The Fermers Cazel Company,
James Canel, Inc., Jemes & Dixon Canal, Inc.,
Joyce Canal, Inc¢., Kern Island Canel Company,
Zern River Canal and Irrigeting Compeny, Lerdo
Canel Company, Pioneer Cenal, Inc., Plurket
Cexel, Inc., Stize Canal, Inc., Xern County
Cenal and Water Company, and Kern County ILend
company. X ) , .
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Thomees W. McManus, for himsel? ac a watex user

~ o% tke Stine Canal.

F.A. Chamberlein, for the Farmers Protective
Assoclation, in his own behalf and for the
Arroyo and Ezery Ditches.

C.S. Harkins, for tke Castro interests.

George B. Preston, for the South Fork Water Users.

Alfred Siemon, for the East Side Water TUsers

Assocliatioz.
Xrs. Bertha M. Reakin, for ZBast Side Water Users
Assoclation.

J+E. Roberts, for the Beardsley Canel Water Users.

Harris, Willey, Griffith & Earrls, by Ronald B.
Eerrxis, for the Farmers Protective Assoclation
and for landowners teking water under the
Buene Vista Canal, Inc., The Farmers Canal
Company, Xerr Island Canal Company, Xera River
Capal and Yrrigating Compenry, Stize Cexnal, Ixc.,
end Castro Cenale.

Charles N. Sears, for consumers on the Arroyo Ditche.

BEugh S. Jewett, iz propris persona.

J.J. Deuel and 1L.S. Wing, for California Farm Bureen
Federatione.

CARR, Commissionex:

. The compleinants in Case No. 2711, comsumers of XKern
Islend Canel Compary,(Ll) complain of the utility, the gravamen of
their charge bdeirng anvuﬁdue and unauthorizeld extension of service
aree with a consequent diminution of water supply availadble for
use uporn c¢omplainants' lends. Thelr claim for relief is premized
in large par?t upon the Company's fallure to secure & certificate
of public conveniexnce and recessity authorizing extensions of its
cenal systen and erlargenment of the area servel. Tae claim is

also made that the water supply was originally dedicated o more

(1) Xern Island Cenal Compeny is the successor of Xern Island
Irrigating Canal Company which was incorporated in 1870 and the
charter of whic: explired in 1920,
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restricted districts taen the territory now being served.

Case No. 2755, instituted by the Commission, besides
embracing the issue of sexvice arca of Xern Islenéd Cenal Compazny,
also brings ir issue the respective service aress of other fub-
lic utility canal compenies in the Kera River delta.(Z)

Other issues centering about the methods of deliver-
ing water were railsed by the two cases, dut these have been disw
posed of in interim orders heretofore issuede (34 C.R.C. 147;
36 C.ReCo 9)

Public bhearings have been held anéd the ceses submitted
on briefs, <he last drief arriving on Jhnuarf 26, 1933

There are here before the Cormission all necessary
parties to 2 determination of the clalims presented respecting
sexvice areas, to-wit: the varlous utilities, Xern Island Canal
Compeny, Buerna Vista Cazal, Inc., Central Canal'CGmpﬁn?: East
Side Carnal Company, The Fermers Cazal Compeny, Xern River Canal
and Irrigating Company, Ploneer Canal, Inc., and Stine Cenal, Inc.,
as Well as the Kern County Land Company, waich, tharough the Kern
County Canal and Water COmpany, econtrols the various utility
canal companies and also owns the lamd whick it 1s claimed was
Improperly brought under Xern Island service;?s?

(2) 0L the canel compenies named in the proceeding, ALnderson
Canal, Inc., Goose Lake Canal Compeny, James Canal, Inc., James &
Dixon Caxal, Inc., Joyce Canal, Inc., Plunket Canel, Inc., and
Lerdo Canal Company &re not public utilitles, serving only laxds
of Xern County land Conpany, the owzexr directly or indi*ectly of
all of theixr stocke.

(3) Kern County leand Compeny directly or indirectly owns all the
stock of Xerz County Canal and Water Company, whick in turn owns
4,997 shares of vhe 5,000 total shares outstanding of East Side
Canal Company; 2,497 shares of the total 2,500 shares outstanding
of Buere Viste Canal, Inc.; 2,808 shares of the total 2,850 shares
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Map "A" hereto annexed indicates generally the terri-
tory now underliérigation by the verious utilivty and non-utility
canals controlled by the Kern County Lend Companye.

Various phases of the operations oL the series of water

utilitlies serving the Xern River delte heve been before the Con=-

mission and it is= unneéessary 0 g0 over the grounld coverxed in
previous or conmcurrent decisions. %) It is appropriete to point
out that the utility canal compenies have deen and are zere
agencies and Iinstrumentalities of Xern County Land Company, which
nas directed eand controlled their activities s an incident to
its extensive land and farming operationse. (5 ) The water right

or entitlement of the XKern Island Canel Company is a Lirst right

outstanding of Stine Canal, Inc.; 1362 shares of the total 144
shares outstanding &' The Fermers Canal Company; 29,997 shares of

the total 30,000 skares outstanding of Central Canal Compeny;

2,425 shares of the total 2,500 shares outstanding of Kern River
Canal and Irrigating Company; 2,397 skhares of the total 2,400

shares outstanding of Pioneer Canal, Ince.; 2,997 sheres of the

total 3,000 shares outstanding of Xern Island Canal Companye. 7The
Land Company ownc nore of the irrigateld lend under East Side Canal
Company; 47 per cent of the irrigated land undexr Buera Tista Canal,
Ince.; one per cent of the irrigeted land undexr Stine Canal, Inc.;

20 per cert of the irrigated land under The Farmers Canal Company;
87 per cent of the irrigeated land under Central Canal Company; SO
per cent of the irrigated land under Kern River Canal and Irrigating
Company; 80 pexr cent of the irrigated land under Ploneer Canal, Inc.;
and 44 per cent of the irrigated land under Xern Island Canal Comw
rany. Ixn addition to the lands owned under the adove utilitles,

the Land Compeny is als¢ the owner of large and extensive tracts of
land under its private canel campaniese

(4) Bancock vse. East Side Canal Comvany, 16 C.R.C. 834; 14 20 C.R.C.
205; Re Rates Zast Side Canal Co., 61 al., decided concurrehtly here-
with.

(S) As 1llustretive, the Panhandle area comprising some 6,100 acres
was taken under the Xern Icland sexvice adbout 1919. The mzain canal
by which this territory was taken over was built by tie Land Company
itself, No contract, resolution or corporate action by fhe utility
surrounded or recorded this important transection, but 1t was ap-
parently consummated through the infoxmal direction of some employe
or officer of the Land Company, owner of the land involved.
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on the Kern River(®) and 1t ic highly advantageous for land to

be wader this systeﬁ rather than undex the sys:t:ems of the othex
canel companies. There thus has been eL powerful incentive for the
Kern County Iand Company to get its holdings s0 far as possibdble
on the Kern Islend systeme Through its domination and conrirol of

(6) The following is a list of water entitlements from the Xern
River with thelr amounts and order of priority, some of which,
it will be observed, run to interests other ther the utility
canal corporations controlled by the Xern County Land Company.

Diversion Right
iz Cu. Ft. Sec.

Kern Islend 300.

Miller & Lux ¥iller & ILux receive
. 1/3 of flow measured
et Flrst point,
March 1 - August 31,
alter 300 cu. £t. 3¢Ce
to Kern Island, de-
livered at Second Point.

Castro 20.
QeS.P. Shaw Decree 10.50
Buena Tiste 80.
James 120.
Andexrson 20e
Stine 150.
Yoachan 30
Farmers 150
Plunket 400
Joyce 4Qe
Johnson 40
Pioneer 130.
Beardsley 60.
Anéerson 10.
James & Dixon 40.
Wilson : 10.
MceCaffrey 264
Elwaxrds Se
MeCord - 100.
Calloway . £50.
Reilroad ’ 2004
Buens Tista 0.
Janes ' 180.
Pioneer 170.
Beardsley 240
Kern Islend S6e




the canal companies, it has had the opportunity to shift and re-

arrange service areas. Thus, with incexntive coupled with oppor-
sunity, the maturel result followed and during the period 1893 o
1920 extensive holdings of tke Land Compeny were brought under

the Kern Island conals. While thesze utility cemel corporations‘
are mere instrumentalities of the Land Company, they are essential
instrumentalities which have to be meinteined because of separate
water enititlements with which invested.

Before considering tae status of these axnexations, 1t
ic convenient to take wp the matter of the service areas o tae
caral companiez other than the Xern Islend. These are involved
in Case No. 27355 and the evidence bearing thereon was closed early
in the course of the hearingse. |

I. Service Arezs of Utilities Qther Than
Xern Islanc Canal Compaiy.

At the inivtiation of the proceedings tﬁe various canal
compenies were requested %0 file a map or neps designating the
exterior bounderies of the arees served and claimed by them to de
within thelr service areas as well as land within such doundaries
not Trecelving service. In response to this request,‘there was
filed, as Exhidbit No. 1, a large map giving the information re-
quested. On sald medp,lends as to which the right to:service has
been roleased were marked "cn, lends which have not peen irrigated
since 1915 and have develobed en independent water s;pply were
marked "BT, and lands which had not received utility service since
1915 were marked "A". Because oI the clearly estadblished scantiness
of the water suppiy‘or these utilities further extension of their
primary service areas should be forbidden. (Water Compenies ict,
Chep. 80, Stats. 1913.) Fusthermore, the ™AW, "B" and "C* lands,
wkich have thus relinquished or dy long non~use would aﬁpear to
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have sbandoned thelr Tight to service, should de excluded from
the primery area. In a complicated and intricate situation such
as here presented, it may well develop that minor errors have
been made respeciing such "AT, "B® and "CT* lemnds. The form of

the Order will meke 1% poséible‘té remedy”an# Injustice 1L suck
(7)

exrrors 4develope

IX. Xera Island Canal Compeny Sexvice Ares.

Map "B™ attached hereto indicates: (&) generally the
location of the éystem of tﬁis’company and the lends the annexﬁ-
 tior of which is drawn in guestion, (b) tke boundaries of Swamp
Iand District No. 111, and (¢) the boundaries of the ares de-
cridbed in the Axrticles of Incérporation o the preldecessor comw
pany as that which would be served. Map "C", also hereto annexed,
shows the Kern Lake and Penhendle areas with the approxinate loce-
tlon of early canals and the present system of cenals sexving
the areas.

le Swaxrp Lanéd District No. 111 Contract.

Sho:tiy after the incorporation of the predecessor come
pany and on December 27, 1870, it entered into a contract with
Swenp Land District No. 111, the lands of whica District were
included within the service area described in its srticles. This
agreexent by its terms gave to mowners of lands®™ in the Distriet
"a preference in the use oFf all waters rassing ihrough sald canel,

for irrigating and domestic purposes.* * *m (Complainants in

Case Noe. 2711 here seek t0 enforce this preference, claiming that

(7) Nost of the "A™ lands belong to the ILand Company. There was
some contention that cextalin other small tracts should be placed

in the "A™ category but the evidence on this was sharply conflict-
irge. .




the ¢ontract carved out and oreated a private right which st411

inheres in favor of lendowners in the District. The effect of

this contract was considered at lengtik in Eencock vs. Zast Side

Canal Co., 20 C.R.C. 205, where it was claimed that consumers
under the Eest Side Cenal Compeny should de zubordineted o
preferences &eclared in the coniract, znd the conclusion reached
that the contract created noﬁyights whick were not subject to
control by the State. The preferences sought %0 be created were,
it was kheld, discriminetory as ageinst other consumers and wexe
disregarded. No sufficient reazons are here advenced for re-

viewing or altering the conclusions there carefully reached.

2o ticles of Incornoration Service Area.

The Articles of XKern Island Irrigating Canal Company,
predecessor of Kbrn‘Island Canal Coxpary, described the terri-
tory to be served:(8) claim is made that lend within the de-
scribed area is 10 be preferred in the service of water.

There was a sharp conflict in the evidence as %o the
location of the southexrly and westerly doundaries of the aresa.
Careful analysic of the evidence leads to the comclusion that‘
complainents are correct in thelr locatlion of these boundexles.

Mep *B" Iindicates approximately such locatlons as here fourd to

(8) The precise language of the provision in the Axticles is as
follows:

"The objects of the Company shall be to protect
from overflow, and to supply wit:h water for egriculturel,
domestic znd menufacturing purposes the following de-
scribed territory, situate in Xern County and bhounded
on the north by Kern River, east by the cast doundery
of Renge 28 Zast, United States Surveys from Mount
Diablo, south by Kern Lake and e line drawn east from
the eastern extremity thereof, and west by that chan-
nel of Kern River commorly known as T0ld River.'"




kave Deen.

This provizion in the Articles apparentjy wa3 never
takon seriénsly. At an carly date other canel companies begen
utility service within the ares ond 4in the nineties, indirectly
through the Zast Side Cancl Company, lend was servegi with wetex
from the Xern Islend entitlement to the east of the easterly
bomdary<9) snd 21lso deliveries were made directly to the soutkh
of the sou‘f:herly bowlary name&,{lo'? whick service has continmed
to the prosent tims, or Tor & period of over thirty yesrs. ZEven
wore such eictensions irreguler at the time, it would be an sbuse
of discretion for this Commission aow, even 1f it hald the power,
to orxrdexr thies wiility to discontinue all service outside of the
area descrived in the original Articles. Service by the Bast
Side Cansl Conmpany outside the ares was before the Commlission in
Rancock vs, Xast Side Cansl Company, sSmprs, more than ten yesrs

ago and service to thet territory was spproved. The compleinsnts
make 1o cleim as sgéinet water from the Kern Islond entitlement
being served to lands mnder *the East Sife Canal and without the
bowmdaries of the describved area. The »ozition thuws taken points
to the correctness of the conclusior here reacheld that the status
oL these lands and of lends Iin the Kern Lake bed teken uwnder the

Zeorn Island exntitlement, both nearly tairty years ago, showld not

(9) The circumstances of Xern Islarl water being applied to the
Sagt Si&o area were considered at groeat length In Honcock vs. Zast
Qidﬂ Canal combg 16 C-...-c. 834, id 20 c.;\.-c. 205.

(10) The territoxy thme served to the south was in the old Xern
Leko sree epd iz referred to leter in this Opirlon. The extension
was gradual. A ctbstantial area was served sbout the 2ame time
the ZEast Side Caml Company -torritory wae taken in. The circum-

stances and kistory of this armexzation are outlined in comction
with the treatment of the New Rim Ditch snnexaticne.
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be disturdbed.

3¢ Lrea Along South Rizm of XKern lake.

Prior to Mareh 23, 1912, wher this Commission Was given
certificetion jurisdiction over water corporetions, scme 17,000
ecros of lend in the XKern lake bed had been placed under irrige-
tion. Tke history of the verious camals by which this extensive
acreage wes drought under cansl is trested subseguently.

Sterting adbout 1914, there was consiructed what is
termed the New Rim Diteh, the loceation of which 1s indicated on
Maps "B"™ axd *C". By 1917, this ditech reached the westerly line
of Section 20 and Section 17 in Townskip 32 Soutk, Range 27 East,
¥.D.B. & Ms{12)  mhis line 1o sometimes spoken of as Connerts Fill
or Sen Emidio Roeds This ditch parelleled the old Petersdorss
Ditek dbut a¥ a slightly higher elovation. It was constructed and
15 still owzed by the Kerm Comnty Lend Compdny;Flz? No certificete
was secured for this comstruction or £or the irrigation of the
smell acreage thus drought under the canal, nor does it appear
that one wasz necessarye.

But little land was irrigated by this ditch which was
not already susceptidble to irxigetion Lrom the Petersdorff Ditck.
Counsel for complainants refer to the fact that several witnesses

testiflied that rbut only two little triamgles of adlditional landw

(11) PFor convenlence hereafter Townships and Renges will be abbre-
viated as 32/27 for the foregoing, the Tirst number representing
the number of tThe Township South and, the second, the zmumber of the
Renge East, M.D.B. & Me

(12) Xo point is made of the fact that this ditch was comstructed
by the Land Company rather than by the utility. Thus, in the brief
of the Kern Izlané Compeny, 1t is frankly admitted Tthat such an
extension of faclilities, regerdless of by whor it was actually con-
structed, is to be considered as an extension of its line, plant

or system within the meaning of that section.™ The foregolng ap-
plies to Panbandle Extension thereof subsequerily considered.
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were brought under the canal by its construction. There was con-
sideradble evidonce Iindicating that the new diteh was constructed
for dralnege purposes rather than irrigation. Indeed, this diteh
assumes 1%s maln importance in conmection with the Panhendle Zx-
tension.

And this leads to tke so—éalle& Panhendle Extenszion pre-

senting “he substantial issue here.

4. Panhandle Ext sion.(ls)

Froxm & very careful consideration of the recoxd, it is
concluded that the Panhandle lands shogld be eliminated frox the
service area 0f Kern Island Cansl Compasy as representing an ex-
tension without & certificate of pudblic convenience and necessity
therefor having boen securede.

(a) At this point a brief resume of the history of
previous extensions and a statement of the cirecumstances of the
Parhandle Extension are approprictee

The present 4dry bed of Xern lake formerly was & leke
containing overflow £lood waters from the Kexz River and was cote
nected with the adjacent Buena VTista Lake b& a sloughe. Xern lake
was recleimed as a Tesult of the construction of the Buena Vista
Levee, bduilt in accordance with anéd immediately following the
meking oL the Mlllex~Eeggin Water Settlement Agreement of July,
1888, and also through the closing of the 0ld South Fork and 0ld

(13) The lands in the Panhendle ares embrace a portion of Secs. 7
to 12, inclusive, in 32/26, and Sec. 18, in 32/27, lying nortk of
the segregetion lime of swamp and overflow lands, which have long
been and now are ownedld by Xern County Land Company, and the SoO-
celled Cornwell lands, bdeing Secs. 2 to 6, inclusive, in 32/26,
formerly belonging to George Cornwell dut acquired dy Kern County
Lenéd Coxpany at an early date and still delozging o0 that Company.
The Panhasndle ares is appropriately designevted on Map *C". I
comprises approximetely 6,100 acres.

- -
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River channels as provided in and by the terms of the Swamp Land
Contract. Apperently, the first farming operations ir the Xerz
Leke area carried on by the Xern County Land Company ﬁero about
or possidbly & few years prior to 1893, irrigation deing accome
plished through the Petersdorff Ditek, diverting water in Sec~
tion 7, in 32/28, and extending southerly and westerly slorng the
south rim of Xern Leke 10 the west line of Section 21, in 32/27,

The second irrigation diteh comstructed in the lake
area Was known as the 01d Rim Ditch and was built prior to 1895,
and possidly near or about 1893, dy the Kern County land Come
pany as a unit in the extension of its irxrxigetion raéilities in
the leke ded. This ditch headed in & slough near the north
quarter of Sectlion 18, in 32/28, and followed the conmtour eround
and along the northerly edge of Xern Lake £or sbout two and one-
helf miles. ' '

The Kern Island Extension the next ditek bhuilt in the
leke eree, was constructed in 1896 dy defendant's predecessor,
the Xern Island Irrigeating Canal Compery. It sterted at the
terainus of the main Kerz Island canal in the west guarter corner
of Section 6, in 32/28, and ren westerly approximetely five miles
to the west quarter cormer of Section 5, in 32/27. The total
acreage irrigeted in the Kern Leke bed dy the 014 Rim Ditch, the
Petersdorff Ditch snd the Kern Island Extension is estimeted to
be approximately 17,000 acres. Xern Island Drain, & mejor con-
necting lizk 4in this distributing systen, was constructed pri-
mexrily as a drainege ditch In 1914 or 1915 and was completed
not later than 1916. It now carries irrigation water Zrom the
main XKern Island canal to the New Rim Ditche

The lands iz the Kern Lake area thus brought under

canal are indicated in Map *C'; -

-
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By 1917, %the predecessor of the present Xern Islend
Cenal Company wes irrigating land as far west as San Emidio
Road. In that year or more probdabdbly in 191, the New Rim Ditch
was continned in & northwesterly axd westerly direction to
Buena Viste Levee., The extension was made by the Xern County
Tand COmpany; The lands in the Panhandle area irrigated from
this extersion then and mow belonged to the Land Coumpanye

(b) It is insisted by the Cenel Company and the Land
company that the Land gompany had been Tvoluntarily admitted
to participate by'the corporation in its supply of water® and
hence by the provisions of Section & of the Water cqmpanies
Aet (Chap. 80, Stats. 1913) is entitled in times of shortage to
share ratably with other consumers 4in the supply. The trouble
witk this contentlon is that the circumstances attendent upon
the Paphandle section being aunexed were not such as to indicate
& "voluntary” action by the utility. The word "voluntary™ con-
zotes a apon%aneity and freedon of action entirély ebsent here.
There was no action detween independent parties or entities. In
Tact and 1n law, the situation is not differernt than had the |
land Compary bdeen the direct znd legal owmner oF the utility and
hed extended 1%s water service to 1ts own lands. Section 6§ of
the TWater Companies Act is not reasonably susceptidble to a con-
structlion that would place the landowner under such ¢ircumstances
in the category of a voluntarily odmitted consumer with itz status
beyond review., In any event, this section cencot de given an

effect which would legelize an anmexation of territory in viola-

tion of Section SO of the Public Utilities ict of the State of
Californiae 4




(¢} It is urged by the Canel Compeny end by the Land

Company that no certificate was necessary Ifor the PanhandlehAn-
nexatlion or Extensione

Since Merch 23, 1912, Section SO of the Public Utilities
Act of the State of Californis has provided:

™o **%¥ water corporation shall hexceforth de-

gin the construction of *¥** o line, plant, or system,
or of any extension of szuch *¥*** line, plant or system,
without having first obtained Ifrom the Commission a
certificate that the preseat or future public con-
venlence and necessity require or will require such
construction; provided, tkhat this secilorn skall not de
construed to require ***¥* guch corporation to secure
suck certificate for an extension within any city and
county, or city or town within which it shall have
toeretofore lawfully commenced operstions, or Zor an
extension into territory either witain or without e
¢ity and county, or city or town, contiguous %o its
*xx¥ 1ine, plant or system, and not theretofore sexrved
by a public utility of like ckaracter, or for an ex~
tension within or to territory alreadldy served by it,
necessary in the ordirary couxse of its business.m”

Thet the ILeglslature esteemed the certirication require~
nent of great Importance is indicated by the necessity of a hearing
as a mendatory prerequlisite %o Commission action. The purpose.ol
Tequiring certification is not merely to protect an'existing utility
agalnst an invasion of its terrxitory dut to protect consumers of
the utility desiring 10 extend its system against improvident or
prejudicial expansion.

Ag no certificate ever was secured by the Kerzn Island
Compeny, 1t follows that the extension was wnanthorized end unlaw-
ful unless {1} the extension was into territory contiguous %o the
systen and (2) the territory anmexzed was not theretofore served
by a utility of like characters

(1) By 1917, Xern Icland water was beinz served as far
west as San Emidio Road.' The'Panhandle rons west from this roaed

0 the Buena VTista levee. Tntil 1920, the upper tier of sections

l4.




- In the Panhendle area, deing the so-called Carawell lends, was

served frox an Independent ﬁater right usually temmed "Second
Point™ water.(i%) mhere 1s some evidence indicating Section 12,

in 32/26, to have been in the same category. Assuming, however,

1t was not(15) the extension in question comsisted of a narrow
8trlp o landvover seven miles in lengthk and at oze point neex

the stert of the extenslon only about one~quarter of & mile in
widthe (Zater this 3trip was extended to embrgﬁe-the tier of

tive sections on the north kuowr as,the Cornwell lendz.) The

shape of this extension and its relation to the area préviéusly
served is showr on Map ™B"™ and alsc Map "Cr". Was the territory
embraced in the extensidn'"contiguous" within the Deaning of the
proviso in Section 50 of the Pudblic Usilities Act of the Stete of
California? A proviso is to be sitrictly construed. The imporitence
of this ruie is exemplified here for the construction'urged world
Justify extensions by all manper of extireme and fantastle shoe-
string strips and 30 largely nullify the salutary and daslic require-
ments of the section. A careful reeding of the context of the pro-
viso mekes clear 1ts purpose was to relieve a utility of the neces~
sity of applying for & certificate for extension (1) within 2
municipal corporation where operating, (2) into téréitory without
e npunicipality contiguous to its syatem‘and not served by another

utility, and (3) within texrritory already served in the ordinary

(14} Corawell was & party to the Miller-Eaggin Agreement of 1888
and .kis lends were entitled %0 water from & point dbelow the Iinteke
for the verious canals controlled by the Land Company.

(1S) If 1t was, it will be observed from the map that this section
cut the Penhandle ares into two parts, separated one from another
by 2 whole section of lanéd served by an independent rights
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course of 1ts business. Construed and limited so as to conform

¥o this purpose, the proviso is consistent with the ?asic in-
bhidition of the section against umeunthorized extensions. It
should de so construed. It is concluded then that this ex-
tension was not iuétiried es one into contiguous territory.

(2) Furthermore, the extension cannot be held to have
been Iinto ﬁeiritory 0Ot theretorore served dy a-utility of like
character. There was adduced a large amount of testimony bearing
oz this issue. Some conflicts exist. There were clearly de-
veloped, however, certain outstanding facts largely decisive of
the issue.

AT an early date, Mr. Allen, an officer of the Lend

Compeny, laid out. the lines and contours for the canel
system by which the Panhendle (other than the Corawell
lands) was irrigated. Just when the capals were actually
built is not clear, but they were completed in 1912.

They ere indicated on lap "Ct. The lateral cazals serv-
ing the Corawell lands were in as early as 1899.

Yater was delivered into these lateral cenals from
the Buena Tiste Caxzal, Stize Canalvand, perkaps, the
Farmers Canal, which cenals were utility canals, being
owped by the utlilitles of corresponding names here before
the COmmission,'but'fhe water delivered to the so-called:
Cornwell lends until about 1920 was so-called Second
Point water.

kends in the Paxbandle were thus irrigated through
other'public utility cazel systems until their irrigation
was gradvally shifted to the New Rim Diteh iz 1918 and




succeeding years and wWater from the Kern Island entit;eei
ment used for their irrigation. '
Until the Panhendle Extension of the New Rim Ditch,
there was no physical connection between the lands in ‘
the Panhandle and the Xern Island systen.
Waile it is claimed by the Xern Island Canal Company and
Tend Company that the water thus transmitted o the Panhandle
(other tham to the Cormwell lands) was XKern Islend water and +hat
these lands weze always considered to have & Kern Islend right,
this cleim and the testimony respecting the sanme is vague and not
at all convincing.(t®) It is beyone question that the Paphendle
lexds (other than the Cornwell lands) were, from 1912 until
physicﬁlly connected with the Xern Tsland systen adbout l1l9l8 by
the extension of the New Rim Diteh, receiving a public utility

weter service. Apparently, the claim of +he Canal and Land Com-

panies is thet there was a dual service, the water delivered be~
ing attributadble to the Xern IslandVCOmpany while the system
througk which served was that of the Buena Vista, Stine or Farmers
Capels. The evidence does not esteblish the existence of this
anomalous status and, even if it &id, it would not follow that

the territory in 1918 was 1ot "sexved by a utility of like c¢her-

(16) In Hancock ve. Zast Side Carel Company, 20 C.R.C. 205, deo-
¢ided on Jume o0, 1921, on & recorc aeve.oped over a period of
years prior o that davte, it was held that "The Xern Island Irri-
gating Canal Company has deen and is now &iverting this watex

(Xexn Islend entitlement water) and has solé it to irrigators wkose
land ce2n be supplied from their ditches, and has also delivered a
.pert of this water supply to other companies for resale by theme
Some of these other canal compenies have the right vo divert water
from the Xern River, and water is sold to them dy the Xera Izlend
Irrigating Caral Company 2%t such times as the gquantity. of water
which these caxnal companies have the right to divert from Xern
River is insulficient £or tho needs oL their consumers. The rocord
shows that this Rhes occurred eack year for a number 0L years.™

17.




acter” to the Xern Island Companye.

‘ The Qo-called Corawell lends in the Panhandle by no
stretelh of the imagination ﬁay be sald t0 have been contiguous
Yerritory if the other lands in the annexation were not. In

other words, these lands would necessarily fall with the other

landse

(d) It is further insisted by the Canel and Land Conw

peries thet a&s of 1918, when the Panhendle EZxtension océnrred,
based upon crop conditions then existing, the utility wes fully
Justified in extending 1ts service area.(l7? At that time, cotton
whick Ras a rather heavy water duty and requires irrigatiorn Iin
July and Auvgust when the natural flow of the river i: low, had 2ot
come ine Fleld ¢rops using mosily winter irrigation predominated,

On the otker hand, the case of Hancock vs. East Side Cenal Company,
supre, hoard about this time, gave indicatioz of developing ﬁnrest
in the Xeran delta respecting the adeguacy of the water supply for
lands then uwnder the canals of the various utilities.

The conclusions here reached respecting feilure to apply
for and secure a certificate for the Panhandle Extension renders
it unnecessary to consider the interesving question here suggoested.

This Commission could not here grant a certificate nune pro tune,

end 1t is quite lmmeterial now what the Commission might have done

{17) fThe following table gives the crop classification in the ter-
ritory involved as of 1919 and 1930, together with the duty of wa=-
ter for the different crops: :
1919 1930 Duty
Por Cent DPer Cent  Acre Teet

- 25% 3400
Field Crops (Grain & Corn) 35% 150
Orcherd and Vineyardw-—=e- 1% 2% 1.50
Miscellaneous 6% 104 2.00

Cotton=mmmmenacna ————————— 28% 2.2%




had the utility spplied for a certificate to meke the Panhandle
Extension. The fact is that the ﬁtility did not apyly. . I:‘if
applies in the future, the Coxmission will have to deal iith con~
&itions as 1%t then finds them. If these are less zavorable 1o
the desires end interests of the lend Company, the fauld is ﬁhat
of this Company and its subsidiar§ for feiling to apply for the
certificate which the law required.

S. "Aw, "B® and "CT" Lends in Kern Islend ATea.

with the evidemce developed im these cases, it iz con-

cluded that the ™A7™, "B"™ and "C"™ lands heretofore referred to iz

connection Witk the service ereas of the other utilities should
fkewise be excluded Zrom the service aree of the Xern Island

Canal Compary.

I reccumend the following form ©of Order.

Public hearings having been hed iz the zbove entitled

cases, based upon the findings in the Opinion,

IT IS EEREZY ORDERFD:

Xe That Kern Islend Canal Compeny ceasze and de-
sis?t from furnishing or delivering water to the 50~
called Panhandle ares, as specifically descrided in the
Opinion, unless and until a certificate of pudlic con-
venience and necessity authorizing an extension to this
ares shall £irst de obtained.

2. That Xern Islend Carel Company =hall not in
the future serve or deliver water to areas without the

exterior boundaries of the territory served as delirneated




on the map, Extidit No. 1, filed herein (exclusive
of the Panhandle area) or the lands within said area:
not designated on sald mep es & part of its seévice _
area, or those lands designated én seid map as.
®4®, mBW and "C", except az may be subsoquently
authorized by the Commission.
S« That the Brena Tiste Canal, Inc., Centrel

Canal Company, Zast Side Cansl Company, The Farmers
Canal Compeny, EKern River Canal end Irrigating Com-
pany, Piomeer Canal, Inc., ané Stine Canal, Inc.,
shall not in the future sexrve or deliver water o
areas without the exterior houndaries of territory
sexved by thex respectively as delireated on the map,
Exhibit No. 1, filed herein, or to lands within the
seld respective areas not delineated or zaid map as

{ & part of its service aree, or to lands designated

. on said map as ™A", "B" and "C", except as may de

subsequently authorized by the Commissions
=000=

This Order shell not be deemed %0 prevent the several
utilities Irom selling water in amounts ané at times not required
by their consumers within their respective areas of service as
herein fixed.
The effective date of this Order skall be twenty (20)
days from and after the date hereof. - !

The foregoing Opinion ard Qrder are hereby approved aad




ordered filed as the Opinion anéd Crler of the Railroad Cormission
of the State of Californias ~
/
Deted at San Francisco, Califernia, this /J

ey of _HZQ&4&§4~hAkA——- , 1932,
Gng,/'1 /”
-z .
////

~ Commissionexs.

Commigsioner Earris, having represented one oL the
perties to this proceeding prior to becoming & member of the
Rellroad Commission, feels himself discualified and therefore
has not participated in this decision.
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