. DZCISION No. 2RSSR

BEFOREZ THE RATLROAD CQALISSION OF TEE

ECULATZED CARRIZRS, INC., 2 coxdoration,
Complainent,
-vs-

C. P.MOYE, G.C. SCRIENER, CLAYTON SZAW,
TJl. JONZS, CZARLIS A. SULZER, MOR2IS ZANER,
PETER 0. RIESE, A.P. MUNDI, ZiLE L. MORGAN,
Z.T. EENDRICKS, JOZN WALSE, O.i. ZXIRSTEN,
CRISFELL & ZALZZATD, RALPE ZIORSZE, cnd Our.
UCYE, G.C. SCRIBNER, CLAYTON SEAW, T. M.
JCNES, CZARLES L. SUMNER, MORRIS EANZR,
PETER 0. RIESE, A.2. MUNDI, ZALZ 1. MORGAN,
Z.T. EENDRICKS, JCEN WALSZ, C.h. XIRSTEN,
CRISWELL & ZAZZARD, RALPE LCRSE, doing
busizess under the Lfictitious zame and
style of TERIINAL DISTRIBUTING COMPANY,
Tirst Doe, Seconé Doe, Thixd Doe, Fourth
Doe, Fifth Doe, Sixth Doe, Seveath Doe,
Eighth Doe, X{iath Doe, Ternth Doe, Zlev-~
enth Doe, Twellfth Doe, Thirteenta Doe,
Tourteenth Doe, Fifteenth Doe, First Doe
Corporation, Second Doe Clorporation,

Third Doe Corporation, Tourth Doe Cor-
poration, Tifth Doe Corporation,

et o T P

Deferdants.

Regineld L. Vaugkhen and Scott ZElder,
by Scott Elder, for Complainant.

Richard N. Xather for Terminel Dis-
tributing Cozpany, O. 2. lioye,
Cleytor Shew, . M. Jones,
Yorzis Ezner and Ralpk lorse,
Defendants,

ZTaxry Ae EZncell for G. C. Scridbaer,
Delendant.

BY TEE CCQAMISSION:

Cese NOoo. 3466

Reguleted Carriers, Inc., & ¢corporation, herein complains

thet defendants, and each of them, are operating as transportation
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companies as that term Is defined by Chepter 213, Stetutes of
1917 as emended, znd particularly detween the Sex Frencisco Bay
Jistrict and detween Stockton and Sacramento and also between
the San Francisco 3ey District and Los Angeles and adjecent
poinis, serving also intermediate points en route, and that
sald defendents, nor any of them, are the holders of certifi-
cates of public convenience end necessity or by wey of a pre-
scriptlive right or any other right to conirol or operate over
the public highweys of this state.

Answer was duly filed dy 0. P. Xoye, czayton‘Shaw,
F. M. Jones, liorris Haner =nd Ralph Morse, said& answer Ge-

nying the materiel allegetions of the complaint,

Public heerings on this compleint were conducted by

Exeniner Eandford et Sen Frencisco and Qexland, ané the mot-
ter was submitied, after the filing of bdziels by counsel,
and Lt is now ready for decision.

At one of tkhe hearings at San Francisco defendent
G. C. Seribmer filed ax answer hnerefn. Cozpleinant agreed
To the dismiszel of the compleint egainst this defexndent.
AT one of the hearings Terminal Distributing agency, Inc.,
e corporation, was sudbstituted as deferdan?t in plece of
Tirst Doe Corporziion.

witaesses for complainant tesztified thes they had
used truck service aad thet dusiness was condueted with
Termirzal Distributing Lgeacy, Iuc. et preseat and farmerly
with Terminal Distriduting Cozpeny. These witmesses were

employed by or represented +the Zollowing Tirms:
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Testern Texed Payer Company, Zmeryville;
Ajel Menufacturing Co.; Plamaett lanufacturing Co., Oszkland;
Firestone Tirze & Rubber Co., Aato Parts Compeny, Ockland;
Decorative Supoly Co., Qekland; Solano Iron Torks,Berikeley,
Oliver Tire & Iubdder Company, Emeryville; Perflection
Stove Compeay, Qaklend; Celifornie Ink Compeny, Oskland;
B. F. Sterdevant Company, Berieley; Gemmeirn Seed & Plzat Co.,
Qakland; Aluminum Cooking Utensil Company, Oskland;
Shexvin, Villiems Co., Sazn Francisco; Lcnme Lead & Color
Woxks, Sex Frencisco; .
Andrew Zrown,Conpany, San Francisco;
r. E. Xress Caxpany, San Iraancisco.
Reenm Yanufacturing Co., RMchmond, California.

AL th'e gbove firms bave either received goods or shipped

seme by the Terminal Distriduting isgenrncy, Inc. Shippents heve
been mede to or received Zrom Los Angeles ané adjacent terTitory
end Secramento ead have been Iorwerded Irom San Francisco, Oak-
lend, Imeryville, Berkeley end Richmond. The majority oZ.ccme-
vlainents ' witnesses testiffed that they 2ad used the se:."'vice
of Terminal Distridbuting Agency for soxme Time snd formerly
used the seme service when under the nexe of Torminmel Dis-
triduting Company. Meny of the witaesses were originelly
solicited for business by representatives of Teminal‘ Dis~-
tridbuting Lgency. ‘;’here iz axple evidence as to the exis=-
tence of regular service between Sen Fraacisco Zay 2oints
and adjacent Los Aangeles territory, particularly to the
City of Los Angeles.

The record shows that the Terminel Distributing
Agency, Inc. is & corporation with the following officiels:

| Folle .Toi:es, Isebvelle Clerk, O.2. XNoye,

R.X. White, Directors;

Richerd N. Mather, Director znd General Counsel;

C. MeEenry of Oekland is Mensgger ead Vice Prezident.
0ftices are mainteined iz Sex Frencisco, Qaxlanf axd Zos Lageles.

The Termincl Distridbuting Company was a cop.argnersbip
consisting of 0. P. Moye, G. C. Scridner and r. X. Jones.
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The business the Terminz z Company was
cvicdently taken over the [ d ’ , Agency, Inc.,

Ly woonm it is

"Agency Agreeneni'.

GL‘:‘CY AGRZEVENT
TEIS contract of agenCJ nade and entered int
Sth day of Februvary, 1933, by and between Termina
LDiztributine Co and The Sherwin TWilliamz Vo nereiy
ceslgnated oo toe Salnper and rerminal oxstributd
Agency, Inc., hereinafter CGesignated az the Agent,

eyl pryey miray -
JITRESSETHE

THAT VWEZRIAS, the Agent iz especizlly cualified
o uuvc*v;oe, nandle, and expedite the chaipment of
45004z by common axd contract carriers: and,

WIERZNAS, it iz the desire of the Saipper to secure
tne services of the Agen* o cupervise, nandle ané/or
Torward varioucs shipments of geods Tor the Sainper;

SCW, THERETFCRI, for ané in consideration of tne
prcmis c, covenantis and agrecmentsfhereinafte* set
forta, and I0r otaer 004 and valuzvle cons derat*on,
vhe parties nereto contract and agree 2z follows:

Tre Shinmer, by taese p*e,enuw, hereby con-
stituvtes and appoints thae Agent itz a to"ney in fact
with fwll authority to con ﬁeru for the chimpment of
all goodz, warez and merchandise de;ive ed to the
Agent by the Shipper, subject, nowever, %0 the limita-
vien that. the oviigation of the Szipper for the payment
of the chorges of carriage chall not exceed +tae zchedule
avtached nereto and nade & part nereol.

2. The Agent agrees to prompily accept all zoods,
weres and merchandice delivered to it by the Saipper,
and to immediately contract for the shipment of the
same to the pointc of desitination via recponcible car-
riers.

3. The Agent further agreec to nave all zhipmente
oL geodc adequately insured for the account of the
Shipper aznd 1o géttle, uajuct and collect for the account
of the Shipper all logszes arising from any insurable
cavse, and to reimvurse the Sainpper for ony lozs or
damage to goods, warer and merchandice that arises while
said goods, wares and mercaandluse are in the poszeszion
of the Accnt.

4. v i expreczcly underztood and agreed that the
licbility of the Saipper to tkhe Agent for nis uerv.ace and

4.




to any carrier with whom the Agent may contract for the
carriage of goods zrall be limited to the scizedule of
charaeq nereto attached and nade a part hereol.

5. This contract and agreement szaell remzin in ef-
foet for one yeur from dote uniess teramingted by elther
party upon five days' writiten notice to vhe other party
nereto.

I WITWESS WHERE X, tne pa*t¢e hereto znave caused
these precents to e executed ‘the doy and year Tirst
above mentioned.

sned)
ned) Per
J.-A-A-MLINA-J D TIXG AGE \'CY, IXC. 'y

2y (Simned) P. Yove

Agent
the above that & schedule of charge:s
or rates is issued to shipwers. 2usincss Ls solicited, and tke
recoxrd shows that at least eighteen sueh “"agencey agreements" nave

been signed in Ozkland and twenty-two oy Loz Angeles firms.
Shipmentc move vetween iternini oxn frucke owned by

nweerous individuals. The truck owners zigr & second »rinted

form. Toliowing is one signed by Al peckwo*th, being one of

several introduced.ce Zxaibit 10:

“o. 305

TEIS contract and agrecment made and eantered into
by and bctvcen TERVINAL DISTRIDUTING AGEXCY, IXC., a3
party of the Tirse nart, nereinalfter designated ac the
Agernt, and Al Beclwortih as party of .the second part,
nercinafter designatec as the Contractor,

TEAT VEEEZELS, the Age‘t is t ¢ duly autho*izcd
u“ivp_n agent of va facturers and merchanvc
in the State of Cu&i’o“niu _nc iz authorized %o COﬂvran
in their names, place and stead for the shipment of
soods, wares and merchandise; and,

WEERZAS, the Contractor iz the owner of the followe
ing dezcrived motor trucks, to~it:

;950 Reo SemiaTroiler
Licenze £ 6350
vopweiler 62157
ecirous cf entc_*,g into o contract for the car-
LOOQw, wares andé merchandisce for the account of
cipals of the agent:

WOV, TEZREFORE, for arnd in consideration of the pro-
mwises, covenants and agreements nereinalter set forth,
and for other good znd valuable conzideration, varties
hereto contract and agree as followo:




1. Tae Contracitor coniracis and agrees 1o carry
as an independent contractor, £oods, wares ond ucrchondlse
delivered %0 i by the Agzent from the City of Qakland or
San Trancizeo Lo the City of Loz Ancelecz, and to perlorm
SUCA CATTLLoEE in a prompt and eliicient and sale manner.

2. Taec Contractor further agrees L0 exmploy at all
times 2 sufficient number of truck drivers, to publisk
and enforce odequate rules for gafe driving, and to
propexly reimburse the principals of the Agent fTor all
losz and/or damage to goods, wares and merchandise care
ried by *the Contractor that iz duc to the negligence
of “4ne Contracior, niz ageats and/or employecs.

3. Taec Contractor furikher agrecs to perform 5aid car-
ricge not lecss than Two times z Month on suck cayes and
novrs az way he designated from time to time by the
Ageat, 1% being specifically uncdersiood and agreed, now=-
ever, that tae Agent zhall not reguire the Contractor
to perform more tripc tahan he iz able to do with the
equipnent whicn ne owns.

4. The Agent conirachic and agrees to deliver Yo
tne Contractor on bennlf of the principtls of the Apent
sufficient goocdz, wares and merchzndize to enable the
Contractor to make Two irips a Month carrying & minimux
toanagse of 8 _to 10 tong per irip, and 1o pay zaid Con-
tractor for szaid carriage at the rate of $4.50 to 6 per
pon‘pe: trip, said payment 1o be made on tne Tolloving
D L D e T P T e T e e el et
amount ©f the total caargec for carriage for each {txrip,
to e pald at lozaded, and the
valance 10 be paid at the originating office of tae
Agercy immeliately aftexr thc load delivered to itz
destination.

5. It iz furtner zpecifically understood and agreed
that this contrzet may be terminated by either party on
ore week's written notice to the other party nereto;
otnerwise to remain in full Torce and ¢ffect for &
nerlod of one year from date.

6. The Agent hereby acknowledges receipt Irom the
Contractionr of o deposi’ 0f § = = = = = az a puaranice
Lthat the Contracior will deliver z2ll goods, wares and
mercnondize received by nim from the principalc of the
Agent, said depozit, lecs any amountz due zald principals
for lezt or damaged §oods o be returned vo the Conw

-

tractor upon the termination of this contract.

IV WITNEISS WEEREOF, thae paritics have caused these
presents to be duly executed on hils, the 2 day of »ay,
1633, :
TERLINAL DISTRIBUIING AGINCY, IXC.

(8igned) L. McEenzy
Agent.
(8igmed) Al Teckworth
~ Contractor.”




The prescent record zshows thatfat lecazt lorty truck
owners have cigned cuch forms.

Defendants assert that rno business it handled for any
saipper unleczs an "ageney 2 'eement" iz firct signed. The rea
cord shows that irn come instances p erty nad been transported
in the abzence of zuch "agreemeni”, and that service wad digze
coniinued Yo one firm vecause of itz refusal to 3ign. Shipping
recelipts and‘freisht ©ills ore lzzued by and on forms of
Terninzal Dicﬁ:ibuting Agency, Inc. and shippers betwécn the
poinvs Invoiwed deal entirely with that concern.

A method of operation under which & concern or individual
golicits shipmenfs from the public between certain termini and
then "contracis” with individuel truck owrers for the paysical
movement of the goods vetween termini khac already been neld oy
this Commiscion {0 be common carrier operation as & trancporig-
tion coupany within the meaning of the regulatory ctatute.

P, T. Co. v. Moye Forwarding Commany, 37 C.E.C. 857, petition

for gertiorari denied November 10, 1832, ifove Forwardinc Commany

v. Railroad Commission, 3. F. No. 14201: ZRerulznted farriers o
’ 4 -,

ers, Ltd., Decicion 26236, Case 2544, pet

cenied October 23, 1533, Universal Forwarders,

Led. v._Railrond Commission, L. A. No. 14467.)

The operation nere involved ic in subsitance the zame

as in the cases eited. A common carrier zervice by truck be-

tween San Francisco Zay poinis and Lot Angeles is being offered
V0 and rendered Tox the »ublic. Thc use of printed Torms, to
be 2 shippers and itruck ownerc iz a2 device under which
if T0 rendex z common carrier servicevithout certia-

fication az required vy staute. A ceaze ané desizt order

houwlé izszue.




An order of this Commission finding an operation %o
be unlawful and directing *hat it ve dizcontinued 1c ir i4a
elfect not unlike an injunciion issued by a cours. A violoe-
tion of suck order constitutez 2 contexpt of the Commiscsion.
The California constitution and tne Public Utilities Act
vest the Commiscion with power and authority 4o punizh for
contexpt in the same manner and 40 the same extent as courts
of record. Iz tne eveny o party is adjudged guilty of con-
vempt, o Tine way be imposed in the amount of $500.00,
he may ve imprisoned for five (5) daye, or both, C. C.

Sec. 1218; Motoxr Freicnt Zerminal Company v. zray, 7

2245 re Bell & Faves, 37 C.R.C. 407; Vermutn v. Stamver,

3€ C.E.C. 450; Pioncer Zxmress Commanv vz. Xeller, 33 C.R.C.

§71.

It should 2lso be noted ihat under Section & of the

Auto Truck Transportation Act (Statutes 1517, Chapter 213, ag
amended) & person wao viclates an order of tais Commission iz
guilty of 2 misdemeanor and i3 punizhable by 2 ine not ex-
ceeding 31000,00, ¢r by imprizomment in the county ja;l‘not
excced;ng one year, or by voin sﬁch Tine and impriconment.
Likewise & Zhiprer or other nerzon who alds and abefs in“tpe”
_violaticn of an crde: oflthe Commiscion

cemeanor and iz punisirable in the

I7 IS HERZRY FOUND “hat Terminal Diziributing Agency,
Inc., its directors, P. . Jpnes, Isabelle Clark, 0. P. Joye,
2. Ko Vnite and Richard 7. Lataer, and C. NeHenry, its manager
and vice-presideﬁt, rc operating &3 & transportation company

a3 cecignaved in Section 1, Swodivision (¢) of the Auto Truck




Trancportation Act. (Chapter 213, Statutes of 1917, as zmended)
with common carrier status vetween 3an Francisco Eay points
and Loz Angeles and adjacent territory and witaout a certificate
of public convenience and necessity or prior right authorizing
sucn operation.

Bazed upon the finding herein and the Opinion,

IT IS HEREPY ORDERED tnat Terminal Distributing Agency,
In¢., its directors F. M. Jones, Isabelle Clark, C. P. Moye,

R. Y. Weite and Richard I, Lather, andé C. licrenry, itz

é
and vice-president, ceace and degist Cirectly or indire

oy any subterfuge or device from continuing such operations.

IT IS ZERIZY FURTHER CRDERED tkdt thre Secretory of thiz

Commission shall cause 2 certified copy of this deefsfon to be

e wlle Mt b

personally served upon Terminal Distributing Agency, Inec.,

. Jomes, Tuabelle Clark, O. P. Yoye, R. 4. Vaite, Richare
Zather, and C. lcEenry; that he cauze certified coples %o
mailed Yo the District Attorney of the City and County of

San Froneiszco, to the District Attoraeys of Alamedz, San ¥=teo,

Santa Clarz, onterey, Sania Barvara and Loc Anpeles countices,
the Board of Putlic Uitilities & Tran: ation the City
Los Angeles ks, Divizion
Eigaways at Sacrameno.

IT IS ZEERIEY FURTEER CRDERED +that thiz complaint, 25
v0 the other defendaniz named thevrein iz heredy cdismicsed with-
out prejudice.

Tniz order, as to cach defendant, shall vecome effective

twenty (20) days afier daic of service upon said cefeadant.

/-;\-
Datec at San Prancisco, California, 4niz (3 day of

November 1933. (?'f\ iy
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Commiszioners -




