VA r
Decision No. .%$;§Z§H

BEFORE TEE RAILRCAD COMMISSION OF TEZ STATE OF CALIFORNIA.

REGULATED CAFRIERS, INC., a corporation,
Complainant,
vs.

LOUIS ERICKSON, JOIN DOE GLASER, and

LOUILS ERICKSCN and JOZN DOZ GLASER,

doing dusiness wader the flictitious Case No. 3642.
name znd style of WEST BEZRKELEY EX-

PRESS AND DRAYING COMPANY, FIRST DOE

CORPORATION, SECOND DOE CORPORAIION,

TEIRD DOE CORPORATION, FOURIE DOE

CORPORATION, FIFIE DOE CORPORATION,

rIRST DOE, SECOND DOZ, THIRD DOE,

FOURTE DOE and FIFTE IOE,

Defendants.

In the Yatter of tke Suspension by the

Commission on 4ts own motion of Local

Frelight Tariff No. 1, C.R.C. No. 1 of Case No. 3674.
WEST BERKELEY EXPRESS AND DRAYING

COMPANT.

R. L. Vaughan and Scott Zlder, for complainant In
Case 3642 and for Regulated Carriers, Inc.,
protestant In Case 3674. '

¥McCutchen, Olney, ¥annon & Greene, by Allan 2.
Matthew, for Bay Citles Iransportation Co.,
in behalf of cozplainant in Case 3642 and
protestant in Caze 3674.

HZighlend Hinmen, for Peoples ZXpress Co., protestant.

Louls Friedman, for Kellogg's Ixpress & Draylng Co.,
protestant. :

3. S. Raszmussen, for Interurban Express, protestant.

E. L. Elaman, for Richards Express & Drayage Co.,
protestant.

A. B. Wellington, for EHaslett Warehouse Co., pro-
testant. : :

Sanborn & Roehl and W. E. Kessler, for deflendant in
Case 3642, and for respondent in Case 3674.

| CARR, Commissioner:
Q2LZNIQK
By complaint £iled on July 22, 1933, Regulated Carriers,
Inc. complained of Louls Erickson and others, doing business under

the name of Vest Zerkeley Express and Draying Company, charging

.




tnlawful common carrier operations inter-city in the Zast Zey
anéd between Bast Bey cltles and San Francisco. By answer it is
allegod that Louls Erickson is the s0le owxmer of the dusiness
conducted under the xname of West Berkeley EXpress and Draylxg
Company, the defenfexnt Clyde 0. Glesexr bdeing mercly the memagexr
witk no finapcisl interest. It is denied thet the operstions of
Irickson are those of a transportation cumpexy dut that 1L they
are decmed such Erickson is willing and is entitled to Iile
tarifrs covering the service rendered, in which commection it is
alleged ‘.:hat’ the dusiness hes been carried on continuously slnce
prior to 1917. A propbsec! tarif? Is attached to the answer.

This seme tarif? heving bYeen tencdered the Commdission,
1t was on August 28, 1933 suspended.

m™e coxplaint cese and the suspension cesge were heexd
together on Septemdexr 28, Octoder 3L and Novexber 14, 1933, exd
on the last mentioned date were submitted.

There is no question dut that Erickson is now operating
as e transpontation compeny inter-ciiy and transbay and that his
continued operations shoulé be forbidden except to the extent ke
has shown possession of a prescriptive right by reason ol opera=~
tions 1in good Taitk on lay L, 1917. The existence and extent
of his prescriptive right axe presented for determination. (See

Pac. FTreleht Lines Co. vs. Lewrence Tarchouse COe, 37 C.R.C.'-IQQ;

2o Suspension Pec. Motor TeriZf Bur. Tarif? No. 6, 37 C.R.C. 898;

Re Suspension Canton EXoOXess Ta=iff, Dec. No. 259860, of date laYy

22, 1933; Re larkin TIonsp. Co. e%c., Dec. 26424, ol date Oct.

16, 2933.)
The development of Tigats boith inter=-city East Bay and

transhay are of sufllciexnt interest tO justily mentiozm. XNo

certificates have ever beexn greated covering trensbey smice,




rights being grounded upon éperations»conducted tn 1917. The
same is largely true of East Zay Inter-citly operations. The
express companies active In tke instané cases are operating both
inter~city and tranchay under so-called. preseriptive righats.

Until the decision in the Lawrence Warehouse case it seems t0
have been the comron understanding of operators In the East Bay .
cities thet Inver-city operations were not those of a transporta-
tion company. Following this decision, however, many 63 these
operators joined In a tariff covering Inter-citly operatiops.. This
was suspended, but upon the parvies to the teriff esteblisbing the

fact of operation in 1917 the suspension was rezmoved. (Re Sus-

supra.) As to
transbay operations, various tariffs were filed within a year of the
enactment of the Auto Stage and Truck Transportation Act. These
have been refiled or supplemented wntil now the £iled tariffs

cover the service tendered. As would be expécted, These various
tarilf £ilings reflect the development of truck transportation

from Lits early beginnings t¢ the finished sexvice 1t now represents.
Barly in 1953, Frenk Wong Dun and Pon Timothy Wai, déing“business
under the name of Canton Express, filed a tariffl cévéring transbay
movements. Following its suspension it was shomn that the Canton
Zxpress was operating since prior vo 1917 and the tariff‘téndered

vas accepted. (Re_Sugvension Conton Express Tariff, supra.)

S ————— e o mah e . T e emerasTEwrece

That Erickson was rendering a trucking serviceAbdfh inter-
¢ity and transbay in 1917 and prior thereto 15 cleafly established.
Je started a general drayage business in Berkeley‘in 1904. As
truacke caﬁe he gradually shifted to thls mode of transportation.

By 1917 ke had & Greham, 2 Moreland and =z Ford truck. He had about

| €0 regular customers. Moct of these were factorles In West Berkeley




and viciﬁity. For these he performed an Inter-city businecss,
noving a consideradvle varlety of freight. EHe also did some trans~
bay business, mostly in truck load lots. He testifles that his
business today Is not essentially different from that performed by
him in 1217, except that the number of his customers has increased
to 80 or 85. Many of his present customers were-patronizing hils
service in 1917. 1In 1917 most of his transbay business was in
truck load lots, but the evidence Iis convincing.thaﬁ‘he éid tiuck
transbay smaller quantities and in mixed loads. A wide variety of
aerticles was carrled. Ze did not, however, perforz a scheduled
service. IU may not be falrly concluded from the evidence that he
rendered a transbay service except between Berkeley, Llbany and
Emeryvillé and San Francisco. Most of this was between Berkeley

and Szn Francisco.

Erickson is entitled to continue to nerform the essential

service he was rendering in 1217 (See re Larkin Transy. Co., supra,
and cases there cited) and %o file tariffs covering the same. The

tariff tendered covers somewhat more service then 4the record indi-
cates was veing rendered In 1917. It may be that Briékson; In ané
prior to 1917, carriled sn occasional consipnment from Sén,Francisco
0 Zast Bay cities other thon Berkeley, Emeryville and Alvany, but
tae evidence Is not sufficient to justily aolding that he'acqﬁired
a preseriptive rigat for cuch service. 'On the other hand, the-
evidence is no% entirély satisfactory as to transbay movements be-
tween San Francizco and Emeryville and Alvany but woﬁld seem to
Justify the conclusion that he ¢Ld& cerve such points.

AT The heering it developed that the tariff proposed
followed closely Pecific lotor Tariff 2ureau Tariff No.l, being tae
'tariff wder waich existing transbay lines operate. Erickson Indi-

vhy St

cated his willingness to modify his rates to conform with the »ates

.




Ahere established.

In view of the Lcregoing and fronm a careful considera-
tion of the record, it 1 conecluded:

1. That Exickson should be permitted to republish and
resile his proposed teriff except in so far as it covers Wansdey
movemerts between Sax Francisco and Eazt Bay citles other than Zer=
keley, Albary ané Zmeryville, and except as Tales proposed vary
foor the retes steted in Pacific Motoxr Teriff Eureau Taxiff No. l.

2. Thet Iricksor should be oxrdered to cesse axd desist
operations other than those covexed or 0 be covered dy such tar~
it £ilirgs.

T recommend the following form of oxdexr:

—— amm s e —

Pudlic hearings having beez bad in the azdove extitled
ceses end the ceses having beex submiited,

™ 15 TEREEY FOUND AS 4 FACT, thet LOUIS ZRICXSON, ccing
busizess under the Tame oF WEST SERKELEY IXPRESS AND DRAYING COM-
DANY, was on May L, 1917 and cortinuovsly taeroalfter operaling as
a trensperiation compeny inter-city detwmecn 2exkeley, Eaexryville,
Albeny, slameda, Oakland, Piledmont, ¥L Cerrito, Rickmond, San Pablo
end Stege and transbey between Sen Frencisco and Berkeley, Albdbany
aad Exeryville a.nd ae such should te permitted to continue the
service uxder pro,er tarifls.

IT I3 m; ORCERED that TOUIS IRICKSON, doing dusiness
andes tho meme of TEST BERKELEY EXPRESS XD DRAYING COMPAXY, withe
1n thirty (30} days from the dxte hereol, republish azd refile his
Taxiff No. L ur.der vu..,pension t0 conforx with %he fcrego lag £indicg

end witk the cox clu...ion« ezpre.,scd in the op.nion preceding this

oxder.




IT IS FURTHEER ORDERED that the said ERICLSON cease
and desist his sald operauions as & transportation company
except té'the extent such operations are herein heié to be
authorized. and as covered oy the tariffs fiied as herein ordered.

po! effect¢ve date of this order shall de thirty (30)
days from the date hereof.

| Thne foregoing opﬁnion ané order are nereby approved

and ordered filed as “he opZnion and order of the Railroad

Comaission of the State of Californi:.

Dated at Sam Framcisco, this azﬁﬁﬁézfday of

Novenber, 1933.
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