Decision Xoe 2574571

GRAPE GROWERS ASSEMBLY OF MUSCAT
DISTRICT OF FONTANA, CALITORNIA,

Compleinant,
vs.
JOEN G. SULLOCK end ARROWEEAD

REALTY CORPORATION, C.J. EALL,
President, ‘

DeZendantse.
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Andree B. Noxdskog, for complainantza.

Edward Judson Brown and Roscoe R. Jess,
for &efendant Johkn G. Bullock.

Edwin Zelizmen, fox defendant Arrowhead
Really Coxporatione

BY TZ= COMMISSION:

C2INICOKXN

In 1ts compiaint, Grape Growers .ssendly of Muscat
District of Fontane, an assoclation of grape-growers, alieges
that Arrowhead Realty Corporatioz, a corporation eageged in
Terming and real estate business, and John G. Sullock, e lend=
owner, have operated a pudblic utility water system serving ccm~
Plainants énd other resildernts of a large screage of land near
Fontena, Saxn Bernardino County, generally kmowz in part as The
Etiwanda Vineyerd and elso in par®t as the Arrowhead Tract, aad
that oz Nay 18, 1933; sexvice was arbitrarily and illegally dis-
continued, causing great inconvenlence and Linanciel loss tb the

constmers. The Railroad COmmission iz asked to declare the
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water works & pudlic utility and oxrder both defendants to restore
wetor service lmmediatelye. ’

Iz thelir sepa:ateuand respective answers, defendants
adnit the discontinuance of water service as glleged dbut demy that
a2 public utility service was being rendered and ask that thé conm-
Ploint be dismissed foxr leck of jurisdictione

Public hearings in this proceeding were held before

Exenirer Keznedy at Fontana and Los Angeles.

The evidence shows that Arrowhead Realvty Corporation

was incorporcted in 1906 for the purpose, among others, of de-
veloping, subdividing, conveying end selling real estgte,;con-'
structirg cdams, reservolirs, water distridbution systems; and for
tho selling of water to fermers and others. During its caxly op-
erstlons, sald corporation acqguired ownershly of large tracts of
lend near the present town of Fontana. The corporation developed
the tract now served comprising approximately 2,300 acrez, sub-
dividing it into small farms whick were sold %o the gemersl pudlic
wnder & plan whereby the company plﬁnted the parcels and took care
0 the crops untlil they reesched production_atages A rench come
prising some 800 ecres axnd known as the Bandbury Ranck was also
acqulired adout the same time. 7This property was situate adbout two
miles from tke 2,300-z2c¢re tract. Water was developed in several
of the canyons on and adjacent tO tThe EBandbury Rench anéd a portioz :
of such water was conveyed to the 2,300-azcre tract through a four-
inch pipe lire. The water was used dy the corporation and pﬁr-
chasers for domestic purposes aad occasionally, when availadle,
elso for irrigation.

Seles of land were made within the 2,300-2c¢re tract 2
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short time prior to 1910 end until 1921 under a form of s2les con~
tract whick, among other thizngs, provided for the’planting by the
Realty Corporation of grape vines and the maturing thereof into
2 three-year-old vineyard. Provisions in seid contracts were in-
cluded Lfor the sale by the corporation of water for domestic use.
Specific reservations of rights of way or easemcnts L£or the in-
tellation of facilitlies for public utility sexvice of water, gas,
electricity and other purposes were 2ot farth in the said con-

tractes. These provisions are as follows:

"Water for Domestic Purposes--yhen the purchaser
shell erecT 2 home upon Tne premises heredy conveyed,
the Corporation agrees %0 supply him with water for
domestic purpoéses, from mains to be laid in the streets
opposite saild premises, a% & monthly rate of Ome Dol=-
lar ($1.00) for the first nine “housand gallons or
less, and for all water over nine thousané gallons
used in axy moath, two~thirds of s cext per hundrel
gallonse Sald water to be furnished subject to the
rules and regulations generally in force in Southern
Californiea, and which shall be made from time to time
by the Corporation. It is clearly understood that no
Tigkts in sald water are heredy conveyed, otker than
to be supplied in perpetuity at the rates sbhove set
forth, to the-.extent of the Corporationts ability so
0 supply, nor are any irrigeting rights to de con-
veyed with seid lard, and if et any time the corpora=-
tion shell elect tO run water upor seid premises, %o
hasten the growth of young trees or vimes, or for any
other purpose, either gratuitously or for compensa-
tion, e purchasexr heredby waives any claim by reason

i thereof, to a ¢continuation of the same, ackmowledging
such act 1 done, %0 be volumtary and temporary, andéd

\ to be discontinued at any time, at the option of the

|

Corporation.”

! "Public Utilities--The Corporatior reserves the

ﬁ right Zor itself or Iiz assigns, to set and maintain
poles, and t0 string wires upon the same for telephoxzes,
telegreph, electric light or power purposes, along the
boundary lines of, or upor the streets ebuiting upon,

! the plot hereby conveyed, arnd %0 bhuild and xaintein

\ upoz sald streets, ditehes, flumes and pipe lines for

‘ the conveyence of water, gas or for othexr purposes.™
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During the year 1920 an effort was nmade 1o revise and
modify the provisions of the sales contract relating to the de-
livery of water. The contract wes modified in this recpect as

follows:

rThe Grantor hereizn owns certaln water and water
rights. Xt is proposed to form & mutual water Compary
composed of owners of property in the Section of whick
the above described property is a pert, camprising zot
to exceed Twenty-three Hunéred (2300) acres. It is
understood that when sald mutuel water company is formed,
the Grantee herein shell he exntitled Yo and agreez to
teke stock in seld company in proportior as his holdings
bear To the total number of acresge ir sald Section or
territory end until such time as seid xmutual water con-
peny 1s formed, the Grantor agrees to furnisk to said
Graantee, from the xmains in the streets adjacent w the
above deseribed property, water Zor domestic purrnoses
to be used on said herein conveyed property. That sald
Grantee agrees to peay therefor, Omre Dollar ($1.00) pex
acre per anaum, payment to be mede the first day of
lovember of each year, provided thet rot more than Live
thovusand gellons shell be used during any ozne monthe.

It being especially understood +that the Graator
in furnicshing this water p»rior to Zormation of said
mutual water company conveys to sald Grantee 20 rights
in zaid water or water xights, nor shall said Greantee
acquire any righkt to have the water furnished vo him in
perpetuity, bdut that the water so furaished said Crantee
is merely a license which the Grantor mey revoke at any
time and the rates herein charged is the estimated pro-
nortion Of the cost of seld water to sald Grentor.m

olo

It was not possible to obtelin Lfrom the availadble wit-~
nesses definite information as to the deliveries of water upder
these <wo types of agreemenvs. This nmuch, however, is indicated by
the record, namely, thet, although in the neighborhood thirty sales

of land were mede under the first form of seales coatract, yet not

over four consumers were cctually served water thereunder. Apperently

the balence of the consumers hed purckheased their parcels of laxnd under
the second form of sales contract. The vestimony shows that the

formation of & muituesl water compeny was given up by reascon of the
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general opposition of the lend purcaasers.

The ldentical provisions as set out in the sales con=-
tracts were carried over into the deeds for the lands purchased.
Lpparently no deliverles of water Tor compemsation were made by the
corporation to any consuxers excent land purcheasers under contract.
Although water was furnlished dy the Arrowhead Realty Corporation
to practically all of the lands purchased, yet no charges were
made for such water until the year 1923. During this year and
thereafter, all land purchasers who buillt houses on the trect were

billed for weter service upon tke basis of one dollar (§$1.00) per

acre per yvear. No meters were ever instelled uporn the ¢onsumers?

service connections. A% ihe present time‘thore are thirty-Live
water users or thils system.

The evidence clearly indicates that Arrowhead Realty
Corporation through its orxiginal Torm of sales contracts and deeds
of coaveyance and by its subsequent acts in fwrnishing water Lor
compensation to the pudblic generally throughout 1its twenty~three-
hundred-acre tract, has urderteken 4o render and has in fact Yer~
formed a public utility sexvice subject t0 the regulation of the
State of Californie. TUnder such circumstances this corporation
muct be charged with the duty end obligatiorn of providirvg a
proper and adeguate supdply of water for domestic purposes o its
consumers. As far as irrigation water is concerned, it 1z con-
ceded by all interested pa&ties that such water was supplied.
only as & matter of accommodetion when a surplus of water was
avallable over and above the requiremexts for domestic uses. No
dedicetion of water strictly for sgricultural irrigetion service

therefore can be supported by the evidence.
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The waters which the Arrowhead Realty CO:pqration had
developed and used upon its properities emanated fronm the Banbury
Ranch and possidly from certein of the canyons lylng adjﬁcent %o
end adove seid ranch. Iz 1910 the Sanbury Ramck was sold by the
corporetion to two brothers, Howard Seedbree and Ralph V. Seedree.

though the &deed of conveyance was not produced for this record,
it appears that all waters aricsing on the rarnch were included in
the transfer es Iindicated in tha?t cextain contract by and between
the corporation and the Seedbree drothers entered izto on the 24tk
dey of Merch, 1910. This agreement, among other things, provided
taat the Realty Corporation was entitled %o ™e perpetual flow of
nine niner's inches of water™ and furtier prdvided ro:_additional
water upon demand to the extent of nine minerts inches of waier,
subjeet iz both 1lnstances, however, to the ez@ress condition that
the above gquantities were %o be availadble when thiity-siz mine:'s

inches of water were flowing from seid canyons and, when less than

thirty-six minexr's inches were flowing, the Realtly ccrporation wes

entitled only to one~half of the flow of sald waters. -Thevaﬁalty
Corporation was obligated to pay severty-five dollexs ($75.00) per
miner's inch per year for the water used. This agreement specifical-
1y provided that the payment for the water used was To be made an-
nvally ox April tirst'or oach year and that any fallure to pay
therefor withir thixty (30) days Zrom said date would terminate
the right to further water Ifrom the above sources and toat all
such water imxediately would revert to and become the sole property
of the Seebree brothers or their assigns.

In 1917, defendant John G. Bullock purchased and acquired
the Benbury Ranch anéd succeeded to all rights, privileges and 0511-
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gations arising under tkhe above meationed Seedbree Conitract. Ee
delivered water in accordance therewith until ¥ey 18, 1933, when
all water service was discontinnedQ The evidence shows that de-
fendant Arrowhead Realty Corporation defaulted in 1its payments

on April 1, 1933, =and failed to puoy tierefor within the thirty-
day period of grace ensuing ixmedlately thereafter. On,Mhy 6,
1933, sald Bullock sexrved notice upon tWe Realty Corporation that
it hed not ¢omplied with the conditions of the Seedbree Contract
and therelore %the corporation's rights to further water service
thereunder had reverted to 3ullock and demand for a Teconveyance
of all rights to the saild wavers was made. IZowever, &3 a metter
of accommodetion end iz orxder to permit the Realty Corporation ¥o
obtalin or develop enother source of supply, seid 2ullock furnished
weter to the corporation uatil May 18, 1933. Although the Realty
corporation hed & well which had been used in previous years <o
supplement the water supply whez the surface stream £low had beex
insutficient by reason of the gemeral shortege of rainfall and
ruporf and in spite of the Lfacy that defexmdent Bullock had of-
fered %o supply thé sun of one hundred dollers (35100.00) towaxrd
the rehadbilitatiorn of the pumping equipmernt of sald well, nothing
was done by the Reallty Corporetion +to place this well ;n produc=
tion, upor the plea of & lack of sufficiext furnds. The result
heas beern that the consumers have been ceniirely without water
sexrvice sirce the eighteenth day of May, 1933« It 1s alszo claimed
that, because of the purported impoverished fLinancial condition
0f the Realty Corporation, it was forced to defaunlt in itz pay~
ment Lfor water to defexdant Bullock.

™he evidence skows tha®t no water was ever at arxry time
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s0ld by either the Seebree brothers or defendent Zullock for com-
rensation oOr otherwise to any consumers residirg on the 2,300=-
acre Arrowhead Realty Corporation tract. Apparently, 20 water wes
ever sold by +the Seebrees or by Bullock to any one other thaz the
5214 Realty Corporatiorn under the terms of the so-calleld Seedbree
contract of 1910. All water sold to the public generally in the
2,300-acre tract wes delivered and distriduted solely by the
Realty Corporetion. As a matter of fact, no seles of weter for
compensation were made by defendant Realty Corporation until the
year 1923, many yeaxc after the acquisitioz by Bullock of the
Banbury Rench ané certain other adjacent properties also purchased
by kim embracing some 320 acres, nore or less, of wetershed lands
lying above the Barbury Ranch acquired for the purpose of prd—
tecting his water rigatvs. Although compleinents contend that all
waters emenating on the Bezbury Ranch and/or the other properties
acquired by Bullock in the general vicinity thereof hal been
dedicated to the public usze and that said Bullockwas ia fact
operating as & public utility, yet, in view of the above facte,

it 1s evident that this Commission would not bde Justified in hold-
ing tzat defendant Bullock 1s operating a public utility nor would
it be warranted in meking a finding upon this record that‘the

waters whick he had been supplying to Arrowhead Realty Corpora=-

tioa had dbeen dedicated T0 the pudblic use prior to or at the

time of entering into the Seebree Contract or at any %time there-
fter to and including the eighteenth day of May, 1933. Whetever
rights, if any, the Arrowheed Reallty Corporeation and its consumers

Ay have vnder *the Seebree Contract must be deternized dy the

civil couxrts. This Coxmission is without zuthority or Jjurisdiction




to determine the rights, powers ard privileges arising there—
under. In view of such circumstances, it 1is evident that the
duty and obligation of providing a proper and adequate weter
supply foxr and to compleinants lies solely upon the shoulders

or Arrowhead Realty Corpoxation. As a pudblic utility, it is
obligated %o take whetever steps that mey be reasonebly neces-
sary o obtain ané yrovide a proper water supply and service
for its consumers. This corporation therefore will be directed
to adopt, without unnecessery deley, tever measures mey be
required té ob%ain sufficlent water +o properly supply its com~-
sumers in the amounts and quentities to which they are entitled.
AS T0 the public utility obligetions and llabilitlies of defendent
Bullock, the complaint obviously must be dismissed.

It should de pointed out at this time that the rate of
one dollar (£1.00) per acre per year Zor dcmestic water serxrvice
in this widély-scattered rural community not only is based upon
an imprecticable stendard dut unnquestionably will not provide
proper and adeguate recompense to the utility under the clrcum-
stances and conditiozs of operation. Nevertheless, 1t is the
duty of the utility to provide the necessary wavtser service and,
in the eveat the existing sckedule of charges is imnsufficlent to
falirly reimdurse the sald corporation for its reaszonable eox-
penditures in providing its consumers with domestic water, it may
at azy time avail itself of its legal privilezes and »ight of &p-
plying to this Railroed Compission for the establishment of o
falr rate waich will insure 1% ageinst an out-of-pocket loss in

its future pudlic utility operationc.
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Complaint as entitled above having been f£iled with

this Commission, publie hearings having been held thereon, the

zetter havizg been submitted and the Commission now being fully
advised in the premises,

IT IS HEEREEBY OPDERED that this compleint be and 1t 1

hereby dismissed in 50 far as it affects defendant John G. Pullock.
IT X5 EEZRIBY FURTEER ORDERED sz Zollows:

l.

Arrowhead Realty Corporeation skall file
with this Commission, withi n thirty (30)
days from the date o* +“his Qrder, the .
schedule of rates charged for water ser-
vice heretofoxre *urnished t0 its consumers
in and/or iz the vicinity of the 2,300-acre
Arrowhesad Realty Corporetion tract referred
to in the Opinion whickh precedes this Qrder,
said tract deing also knoma in part as The
Btiwanda Vineyard and in part as Arrowhead
Tracte

Arrowhead Realty Corxporation shall file with
this Commission, withkin thirty (30) days from
the date of this Qrder, rules and reguletions
goverring reletions with 1ts consviers re-
siding in and/or ia the vicinity of the said
2,300-ac¢re Arrowhead Realty Corporation tract,
seld rules and reguletions %0 become effective
upon thelr acceptance Lor £iling dy this Cone
aission.

Within thirty (30) deys from and eafter the

date of this QOrdex Arrowhead Reallty Corporation
rall provicde end distridbute to its ¢onsumers
residing iz exd/or in the vieinity of the said
2,300=-acre Arrovhead Realty Corporetion tract
water iz adeguate amounts and av proper pressures
for domestic use and purposes.



4. Within thirty (30) days from and after
the date of this Order, Arrowhead Realty
Corporation shell notify this Commission
in writing of the date upon which it has
complied witk the terms of Paragraph 3
of this QOrder.

For all other purposes, the effective date of this

Order shall be twenty (20) days from and after the date hereol.

ved at San TFrancisco, Celifornie, this zzﬁjZZ%f;ay
of Novexber, 1933.




