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Decision Noe 20014 , ﬁﬁ} L, . .,
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BEYORE TEE RATLROAD COMMISSION OF THEE STATE OF CALIFORNIA.

REGULATED CARRTERS,INC., & corporetion, )

Compleinant. (
VSe )
GEORGE MULLINS, doing business under the ( Case Nce. 3509.
fictitious name and style of MULLINS TRUCXK
LINE, FIRST DOZ, SECOND DOE, TEIRS DOE, )

FOURTH DOE, FIFTE DOE, FIRST DOE CORPORATION, .
SECOND DOE CORPORATLON, TETRD LOE CORPORATION, (
FOURTE DOE CORPORATION, FIFTE DOE CORPORATION,

Defendantse.
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Re L. Vaughan asndé Scott Zlder,
for Coxplainent,

Herry 4. Encell, for Defendants,

BY THEE COMMISSION:

This complaint foxr illegsal operstions as a common
carrier camg on for hearing before Examiner Johmnson at Sacrawento
end Redding, the two terminels of defendants' operztions.
Considerabdble testimony was teken in doth cities and et the ter-
mination of the testimony the metter was sudbmitted on briefs
which discussed the law and the facts of the case at lengthe

The only controversy ralised by the evidence is ike
issue of common carriage. The witnesses who testified at
Sacramento were the representatives of wholessle houses who did
not pey the tramsportetion cherges and kmew of no contracts
covering the shipments. The witnesses heard at Redding were
rairly representative of the 28 retailers who edmitiedly hed
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contracts for transportation with George Mullins. In addition to
the 28 contract holders thet defendent claimed established his
status as a ¢contract carrier, there were other éhippers who might

be celled occasional users of the defendant's transportation service
end about whom there was some dispute eas to“their“possessing con-
tracts of transportation. The foxm of contract used dy AMr. Mullins
was very brief and simply to this effect: (1) Mullins agrees to

noul from any consignor in Sacramento to the party of the second part

in Redding merchandise at a certain rate per hundred pounds. (2) The

second perty agrees to deliver ell merchandise purchased by him to
Mullins and to pay at s3aid rete. (3) It is egreed that Mullins is
not & commorn carrier. (4) The contract is to remaln in force and
effect for one year unless revokeds

The testimony of the various public witresses shows
that they did not abide by the sgreecment to ship solely by Mullins.
No complaint seems 10 have been made by Mullins or this accounte
Some o0f the witresses had difficulty in remembering that they had
any written contract with Mr. Mullins and foze ¢f the pudblic wite
nesses secemed %0 regerd such & contreuct in any other light then es
a rate Quotation or a protection to the defendants. The provision in
the contract providing that the first perty is not 2 common carrier
is repeated twice and it seexs to show -theredy the intent of such
contract; and at the seme time the other overwhelming evicdence pointed
to its meaninglessness (See Thormewlll V. Gregory, 31 CeR.Ce843)s

The defendant frenkly testified that he was willing to
make & contreet with any person et a satisracto:y'rate; The de-—
fendant seemeq 0 want to avoid the status of a common carrier
without doubt, but his excuses as to way he did not haul Lor eny
end everybody were simply the usual stock excuses. The defendant

was shown t0 meintain a regular schedule three times a week and the
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witpesses were even certain that shipments arrived Just as regularly
as if on freight train schedules.
The defendant in his reply brief secems to rest his case

solely upon the decision of People v. Duntley (85 Cal., Dec. 38).

Tis drief does not say muck about the testimon? 1h the record

except that he was not incressing his customers, that he did not
sol;cit any longer and that he refused to haul for some merchant

or merchants in cach town between Redding and Sacramento, this
refusal being subsequent to the time of the filing of this complaint.
It seexs to us that there is quivte a distinction bstween the record
in this.case and that of the People v. Duntley. It is needless to
cite at length the distingulishing festures mentioned by complain-
ants' counsel in thelr reply brief. The Coxmmission has frequently
distinguished the Duntley case from cases such as this one. Oze
great point of difference is the defeandent's own testimony in this
case which shows that this defendant does not select the persons

for whom he hauls or limit his patronege, except that his present
equipzment limits him in pursuing the solieitation which first dbrought
him the 28 contracts he now has. The written centract excuse of-
fered by defendant has been answered sufficiently by the recent

‘case of Regulated Carriers v. Bromnlee, Dec. 26368.

Allegetions of the complaint herein being Ifully sustained
by a preponderance of the evidence and the Commission being satis-
fied that the defendent has dbeen operating as a common carrier,:

a cease and desist order should issue.

An order of this Commission 2inding an operation to-be
unlewful and directing that it be discentinued is in its effect
not unlike an injunction issued by 2 court. 4 violatlon ¢f such
order constitutes a contempt of the Commissione The California
Constitution and the Public Utilities Act vest the Commisslon
with power end authority to punish for contempt in the seme meanexr
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and to the same extent as cour?s of records. In the eveat a party
is adjudged gullty of contempt, a fine may be imposed in the
amount of $500.00, or he may be impriscned for five (S) days;or
both. CCP Sec. 1218; liotor Freight Termipal Co. v.'gégx; 37 CRC

224; re Ball and Heves, 37 CRC 407; Wermuth v. Stamper, 36 CRC 45S;

Pioneer Express Company v. Xeller, 33 CRC 571.

It should also be noted thet under Seetion 8 of the
Auto Truck Triansportetion Act (Statutes 1917, Chep. 213; as ameaded),
a person wkho vicletes zn order of the Commission is guil'c;r °:. ',“
misdemeenor and is punishable dy & fine not exceeding £1000.00, oT
by imprisomment iz the county jail not exceeding one yéar; or by
both such fine and imprisonment. Likewise a shipper or other Person
who aids or abets in the violation of an order of the Commission

is guilty of & misdemeenor and 1s punisheble in the seme manners

IT IS EEREBY FOUND TEAT George lallins, doing business
under the fictitious name and style of Mullins Truck Line, is-
operating as & transportetion compeany &as defined in Section Ly _
Subdivision (¢) of tke auto Truck Transportation Act (Chapter 213,
Statutes 1917, as amended), with common carrier status for compen-
setion over the public highweys of the State of Californie between
fixed termini ard/or over regular routes,_to-wité usuglly and
oréinerily between Secramento and Redding,.calirbrgia, serving
also as Iintermediate points various cities;, towns, commmnities,
end other points en route, without a certificate of public
converience and necessity or prior right euthorizing such operaw-
tionse.
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Based upon the firnding herein and the opinion,




IT IS HEREBY ORDERED that George Mullirs, doing_business
under the fictitious reme erd style of Mullins Tmek Line, et sl.,
shell ceese and desist directly or indirectly or by any subterfuge
or device from continuing such operations.

IT IS EERZRY FURTEER ORIERED that the Secretary oI this
Commission shall cause & certified o py of this decision to'be
personally served upon George Mudlins, (Mullins Truck Line), that
ke cause certified copies thereof to be zailed to th? District
Attorneys of Sacrzxento, Placer, Sutter; Tuda, tte, Tehema
and Shaste Counties, to the Board of Public Utilities and
Transportation of the City of Los Angel es and to the Department
of Public Works, Division of Eighways, at Secramentoe

The effective dete of this order shall bde twenty (20)

days after the date of service upon defendente

Deted a2t San Frencisco, Celifornia, this é‘zi’ dey of

Decexber, 1933«
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