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BEFOEE TEE RA.II.EOAD COM!aSSION OF 'IKE: STA'B OF CALIFO?NIA. 

FRANK WONG DUN and PON TmOTEY W.A.I, 
co-partners doing business under the 
rirm name and style o:C' Cs.nto::. Exp:ess 

~ 
) 
) Cotlpany, 

vs. 
Complainants, l 

FR-~ ~OW, doing business under the 
tirm name a:ld style ot China Draying 
company, FRED :rOW, 

Defendants. 

) 

~ 
) 
) 
) 

Case No. 36ll~ 

Oscar T. Barber tor c ompla1nants. 

T. C. McGettigan tor detendants. 

BY THE CO~SION: 

OPINION 

FreJlk Wong Dun and Pon Timothy We,1, eo-partners doing 

business under the tim name or Canton Exp::ess Company, 1n this 

proceeding ~eek an order r~qu~r1ns de~endant Fred ~ow, do~ 

business under the name ot the China Draying Company, to cease 
and desist alleged eommo::. carr1er operations ror the transporta-

t10n ot property over the public h1$hways for cdmpensat10n between 

the City and County ot San Francisco on the one hand, and the 

C1 tie s or Oakland, Al8lIleda, Emeryv111e and Berkeley on the other. 

It is claimed detendants heve no cert1t1cate ot public convenience 

and necessity. Detendant .. in his answer adm.i ts that on or about 

the t1rst day ot ~une, 1927, he commenced to operate, and still 

oper~tes, a freight service by auto truck between the pOints 

-1-



involved, but denies the existence of a transportation company as 

detined in the Auto Truck Tr~msportation Act, Chapter 213, statutes 

ot 1917. 

A public hearing was held betore ~mjner Geary at san 

Francisco November 10, 1933, at which time the matter was duly 
submi'tted and 15 now ready tor decision. 

Co~pla1nant snbroenaed eleven witnesses and most or 

these gave testtmo~ under oath. Defendant 1ntroduced no Witnesses 

and turther than the cross examinat10n ot comp1a1nant's Witnesses, 

added nothing to the record. There was practically no dispute 

as to the actual tacts, Viz. that defendant, under the name ot 

the China Draying Company, commenced opera:t1ons many Yf)e.rS ago as 

a strictly local hauler ot commodities, a drayman,: with1n the City 
or SaD. Francisco, tb.e.t. at the present time he uses three trttcks, 

only one however being employed in the trans-bay service, that a 

regular soheduJ.e is opera.ted daily except Sunday, leaving Oakland 

at 9:30 a.m.., and San ]'rancisco at 1:30 p.m., end that the trans-
bay operations were commenced in the year 1927 or 1928. In 1929 

detendant acqUired by purchase the facilities ot a Chinese n~ed 

Louie who had tour regular trans-bay customers and gave them a 

service by use ot a horse and wagon between the pOints involved 

in this proceeding. These tour tirms were added to defendant's 

list or patrons, who now has approximately 50 regolar customers 

located in San Francisco and between 40 and 4S in the Alameda Cou:o.ty 

terri tory and practically ell ot these are Chinese t"lrms ar..i only 

Chinese commodities are being handled. 

The rates are not published although practically the 

s~e charges are assessed to all tor transport1ng like commodities. 

The record further shows that no ettort was or is being made to 

take tonnage or patronage away trom. this complainant and that no 
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rates were ever intentionally cut to secure com.:plainantys customer8'~ 

There are no contracts ill wr1 tinge Defendant's trucks pertorm local 

draying tor the Chinese people within the City ltmits or San Fran-

c1sco and also do the pick-up and delivery work tor the Chinese 

using the Paeit'ie Motor 'I'rarLs;port Compa.tlS" :1.n San Francisco. ' 

Complainant introduced the testimony of a number of 
~1pper W1tnea~e$ who stated they were regularly patroniz1ng detend-

ant and had been t'or several years because or sat1s~actory se~ce~ 

and charges. 

Litigants stipulated that the ent1re reoords in Applica-

t10n No. 18586, Fred :row, (China Dray1ng Company) Decision N'o'~ 

25894 01' May 1,1933 (38 C.R.C. 666); and Case No. 3505, Fr~~ Wong 

Dun (Canton EXpress Co.) Decision No. 25960 ot May 22, 1~133 (58 

C.R.C. 735) be considered as part or the record in the ins~ant 

case. These two proceedings reviewed the tacts involved 1n the 

case now before us and theretore 1t is unneoessary to enter into 

any turtber d1scussion ot the details covering the operations o~ 

either the complain~t or the detendant. 

Actually the onl:v justification advanced by defendant 

tor its interurban ope~ ti.OllS, without a certiticate 01' oonvenience 

and necess1ty as required by the Auto Truok Transportat1on Act, 

was the suggest10n that beoe.use the servioes were only otfered to 

a particular group of people, the Ch1I1.es~, and only tor Chinese 
, 

merchandise, such restrictions removed the aot1vities beyond the 

scope ot the statute. We do not 8.,sree with this interpretat10n of 

th.e law. 

It is very clear tram this record that detendant is per-

forming e. common carrier service between the ~olnts involved and 

that he has never been authorized by this Comc1ssion to operate 
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such a sel"V1ee ns :required. 'tUlder the provisions ot the Auto Truck 

Tro.ns porte. t1 eln .A.e t • 

A cease and desist order should issue. 
~~ order or this CdQm1ss1on finding an operation to 

be unlawtul and directing that it be discontinued is in its effeet 

not unlike an injunction 1s~ed. by a eourt. A Violation or such 
. , 

order eonstitutes a contempt ot the Commission. The Calitor.n~ 

Const1tut1on and the Pub11c Ut1lities Act vest the Commission with 

power and e:a.thor1 ty to pun1sh tor contempt in the same manner end 
.' 

to the same extent as COllrts 01: record. In thts event a party 18 

ad.1'llclged gu11 ty ot COll tempt, a tine ~y 'be 1mposed in tho amount 

or $500.00, or he may be imprisoned tor rive (S) days, or both. 

C.C.P. Sec 1218; Motor Freight Ter.m1n8l Co. v. Bray, '37 C.R.C. 

224; re Ball and Hayes~ 37 C.R.C. 407; 11lemuth v. stam;pe~, 3~ 

'C.R~C. 458; Pioneer EXpress Co:c::pan:y v. :Keller, 33 C~R.C. 571'~ 

It should also be noted that under Section a of the 

Auto Truck riansportat1on Act CSta~tes 1917, Chapter 213, as 

~ended), a person who violates an order or the Commission is. 

g1l11 ty or a misdemeanor and is pun1shable by " t'1ne not exceeding 

~ooc~oo, or by impnso:c:ment in the COtlllty jail not exceeding one' 

year,'or by both such ~1ne and ~prisonment. Likewise a shipper 

or other person who aids or abets 1n the violation or an order 

or the Comrni:'is1on is gu11 ty or a I:l1sdemeanor and'1s punishable 

" in·the same manner." 

ORDER 

Pub11c hearings hnving been had in the above entitled 

"ease,. , " 

IT" IS H:&~' FOUND TE:AT Fred :row, doing business under 

the 1'1rm name and. style or Chino. Draying Comp~, is operating as 
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e. trans:porta t10n company as defined in Section 1, Subdi vis10n (c) 

or the Auto Truck Transportation Act (Chapter 213, statutes 1917, 

as acended), with common carrier status between the C1t,r end County 

ot San Francisco O~ the one hand, and the Cities ot oakland, 

Alameda, Emeryville and Berkel&y on the other, and Without a cer-

t1ticate ot public convenience and necess1ty or prior right author-
1zing such operations. 

Based upon -the finding herein end the opinion, 

IT IS HKREBY OBDERED that Fred Jow, Clo1Dg business 

under the firm name tlnd style ot China Dra.y1.ng Comp~, sball 

cease and desist directly or indirectly or by SJlY' subtl~r:ro.ge or 

,deVice from continuing such operations. 

IT IS HEREBY EURtaER ORDERED that the secretary .o~ 

this Commission shall cause a certified copy ot this decision to be 

personally served upon Fred :row, that he oause certit,1e,d copies 

thereot to be ~11ed to the D1strict AttorneY3 or the Ci~ and 

County ot San FranCisco, Ale;m.eda and Contra Costa Cou:c.ties, and 

to the Department or Public Works, Divis10n ot R1ghwayB:, at 
, " 

Saoramento. 

The ettect1ve date ot this ord.er shall be twenty (20) 

days atter the date ot service upon detendant'. . 
~ 

Dated at San FranCiSCO, Calitornia, th.is ~- ~ o-r 

jJ..L--'~~ , 1933. 
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