Deeision No.

THE RAILRCAD COLLIISSION OF THE STATE OF CALIFCRNIA

=000=

THESE MUONICIPAL LZ=AGUZ, a Voluntary
Crcanlzaulon of the Citizens of the
City of Los Angeles, State of Calif-
ornia,

Complainant,
Cage No. 870

VS

TEE SOUTHERY PACIFIC COMPANY, ATCEISON,
TOPEKA AND SANTA FS RAIZVAY COLPAXY,
and SAN PIDRO, LOS ANGEISS & SALT

LAKE RATIROAD COMPAYY,

Defendants.

And leated cases, being Case No.
9713 Case No. 972; Case No. 974'
Case To. 9803 Case No. 981, and Case

Robvert Zrennan and T. I. Bennett, for
The Atcnison, Topekxa and Santa Fe Rale°y Company
and Los Angeles and Salt ILake Railroad Compaxn

Guy V. Shoup and C. V. Durbrow, for .
Soutnern Pacific Company and Soutanern Pacific Railroad
Company.
LY THEsS COMXISSION:

O2INION AXD ORDER ON FETITION T0
CCNDELN R“AL PROPERTY FOR PASSINGER TERMINAL SITE

By orders of this Commission The Atchison, Topeka
ané Santa Fe Railway Company, Los Angeles and Salt Lake Rajlroad

company, Southern Pacific Company and Southern Pacific Railroad

company are presently obligated to construct and operate a

union passenger terminal in the City of Loz Angeles (Deciszion

18593, issued July 8, 1927, 30 C.R.C. 151; Decision 26399,




issued Octover 4, 1933.) The &Litchison, Toveka and Sania

Railway Comvmanv, et 2l. v. Zailroad Commission (1930) 209

4603 (1931 283 U. 5. 380. .

' Decizion 26399, suvra, was issued on application

of “he Atchison, Topeksz and Santa Fe and Los Angeles and Salt
Lake Companies and approved the so=called Plaza set-hack plan

as being in compliance with the requirexents of the Coxmission's
order of 1927. The plan thus approved was accepiable to all
carriers affected and the order becaxze final. In approving

the Piaza set=vack plan the Comruission had vefore it the con-
tract of the several carriers dated Septewber 11, 1933, in which
it wags agreed that subject Lo the Commission's approval of szaid

plazn, the carriers would acouire the necessary property t0 con=

struct the required union vassenger terminal, the same to be

Jointly owmed by then in the following proportions: Scuthern
Facific Company anc/or Southern Pacific Railroad Company 44 per
cent; Sante Fe 33 per cents Salt Iake 23 per cen%. The
contract of September 1ll, 1933, is comprehensive ir scope and ap-
pertains to operation and the apportionment of such cosis,as
well as the allocation of capital cosgts. The respective rights
and obligationz of the carriers are set forth in detail.

On October 3, 1933, the Santa Fe and Salt ILake Com-
panies filed with the Commission a petition seeking to acquire
by condemnation certain undivided interestis in landz owned by
Southern Pacific Company and Soutnern Pacific Rzilroad Company,
wiich lands are located in the Plaza area and are necessary

.

to the conzwnsation of the set-back plan. The Southern Pacific
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Companies presently own most of the land reguired for the
terwinal project, approximately 1,340,000 square feet and by

the said petition the Santa Fe seecks to acquire an undivided 33
per cent interest therein, while the Salt Lake Company seeXs

an undivided 23 per cent interest. Tae Cdmmissionjis requested
to fix and determine the juswy compénsation t0 be paid for such
interests and to issue a decree in éondemnation to that end.

The Cornicesion by order of October 20, 1635, set
the petition of the Santa Te and Salt Iake Companies down for
argunent on the question of the jurisdiction of the Commission
to proceed thereunder. Argument was had on Cctober 31, 1933,
all carriers participating. The Southern Pacific Companies ap-
peared specially to odbject to the jurisdiction of the Comnmission
in the premises, briefs were filed by the parties on the question
of urisdiction, and the matter is now ready for decicion. |

A stuldy of the cuestion presented coupels the con-
¢lucsion that this Commiseion is without jurisdiction to hear
and determine the said petition in exminent domain. XNo state
constitutional or statutory provizion delegates or purports
4o delegate such authority to this Commisscion and the petiﬂion
will, therefore, be dismizsed. Turther reference to the
petition will tend to demonstrate that this conclusion on Come
mission Jurisdiction is inescapable.

Dy the petition of the Banta Fe and 3alt lake Com~
paniez, as amended on October 31, 1933, reference iz made in
Paragrayhe I and II thereof %o the above mentioned contract bew
tween the carriers of September 1ll, 1633, relative to conae
struction, ownersnip and operation of the Los Angeles Union
Pagzenger Terminal, and to the Commission order of Cctiober 4,

1935, approving the set-back plan.
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In Paragraph III it is alleged:

"That guch joint acquisition, construction
anc operation nmake it necessary that the lands,
rights and property nereinafter described of Southern
Pacific¢ Company and Southern Pacific Railroad Company
shall e appropriatved and devoved o the use and oc¢-
cupancy of said union passenger terminal in the fol-
lowirng proportions: Santa Fe, an undivided 33 per
cent interest: Salt Lake, an undivided 23 per cent
interest; and Southern Pacific Company, an un-
civided 44 per cent interest."

Then follows the descripiion of the property af-
fected, it veing alleged that parcel 1 is owned by Southern
Pacific Company and parcels 2 and 3 owned by Southern Pacific
Railroad Company. Briefly described the szaid three percels
exbrace all of the properity bounded by Alameda, lacy, Avila,
Ramirez, Lyon and Aliso Streets, except for a relatively small

10t in the east end of the deccribed area at the intersection
f Famirez and Lyon Streets. Lost of the properiy described
in the petition is embraced in parcel 1 and was acquired by
Southern Pacific Company in 1924. At the argument it was

ceveloped that the said Southern Bacific Company land has not

been used and is not now used for railroad purposes, except

insofar as it is affected by two or three spur tracks located
in the area.

In Paragraphs IV and V it is alleged that joint
acquisition, construction and ovmersanip of the union passenger
términal necezsitates the accuisition of the above mentioned
uncivided interest in Southern Pacific lands by the petitioners.
It is furtner alleged that parcel 2 is subject to two general
railroad mortgages of Southern Facific Railroad Company and the
trustees under said morigages are naned.

In Paragraph VII it is alleged:




"hat the Fublic Utilities ict of Zalifornia vests
in the Commiszion the power to determine and order that
a joint improvement be made by two or more public
utilities in such ranner and upon such a site that pro-
perty of one or more of such utilitiec iz taken by ore
or were of the others, and to reguire joint ownershiy,
and in such cases also vests in the Cormission jurise
ciction to fixz and determine the amount of cormpensa-
tion to ve paid for the property so taker unless
such amount is agreed uvon: and Lo-order the sare
condewned for zuch purpose."

The significant portion of the prayer requests
that the Comricsion

"Fix and determine the amount of compenszation
0 e vald respectively by ithe Santa Fe and Salt Lake
for said interests I~ said lands, rights and propertys:
and order the sazme condemned for the purpose nereine
avove mentioned.

And further that the Cormiszion

"Direct that the compensation so found o be
due shall be deposited with the Jommission to be
pald to the Southern Pacific Companies and/or “heir
wortgagees as their respective interests may be made
to appear in appropriate legal proceedings instituted
Ly them for that purpose, unless the Southnern Pacific
companies, concurrently wita payment direci to thewm
of the compensation so0 found to be due, shall deliver
to the Santa Fe and 3alt Lake good and sufficient
ingtruments of conveyance for said undivided interests,
including releases from any railroad mortgages waich
are a lien thereon."”

Petitioners apparently concede taa% no section of
tne Public Utilities Act expressly grants to the Commission
auithority %o issue a decree in condemnation and effectuate the
taking of property escential to the development of a union
passenger terminal, as is requested in tnis proceeding. <et-
itioners rely rataer on = number of general provisions of the
Public Utilities Act from whaich it is argued that the Come
aission at least inpliedly possesses the Jurisdiction which
they seek to invoxe. The sections particularly siressed are

36, 45, and 47 of ihe Act.

[ 8]
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Jection 36 provides in part:

"# % » If any additions, extensions, repairs, im-
provernents or changes, or any new structure or
structures waich the comuiscion has ordered 4o be
erected, require Joint action by itwo or more publie
utilities, the commission shall notify the said
public utilitiec that such additions, extensions,
repairs, improvements or changes or new structure
or ztructures have becn ordered and that *he same
shall be made al their joint cost, whereupon the
3aid public utilities shall zave such reasonable
time as the cozmiszion may grant within which 4o
azree upon the portion or division of cost of
such additions, extensions, repairs, improvements
or changes Oor new struciure or structures, waich
each shall hear. If at the expiration of zuch
time such public utilities shall fail to file with
the commission a statement that an agreement has
been made for a division or apportionment of the
cost or expense of such additions, extensions,
repairs, laprovements or changes, or new structure
or structures, thne commission shall nave authority,
after furtazer hearing, to make an order fixing
tne proportion of such cost or expense 4o be
borne by each publie utility and %*he manner in
wnich the same shall be paid or secured.”

This cection grants to the Commizsion no power of
czinent domain. The administrative authority granted to the
gion thereunder "{o zake an order fixing the proportion
of sucn cost or expense to be horne by each public utility and
the manner in which the same shall be Paid or secured" relates
only to the allocation of the percentage or proporti of the
cost to be borne by the several utilities. - of such

an 2llocation as

-

between the carriers i 1s matier
was obviated by the action of 4he carriers in executing the con-
tract of September 11, 1933, agreeing upon the vpercentages

above mentioned of 44, 33, and 23 per cent respectively.

Section 43 of the Act refers exclusively to grade crose
sing matters. Subdivision (a) thereof forbidz the consiruction
of certain grade crossings without autnority first having been
obtained from the Comsizzion. Subdivision (b) thereof, in

brief, grants to the Commizsion the excluzive power to deterwine

6.
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and prescribe the manner and the terms of installation, operatiion,
raintenance, use and protvection of railroad crossings and 1o
alter, relocate or abolish by paysical closing any such crossing
heretofore'or aereafter esteblished, and to require, where in
its Judgment, it would be practicatvle a separation of grades at
any crossing, and prescribe the terms upon whnich such separation
gnall be wade and the proportions in which the exvense of the
construction, location, relocation o¢r abolition of such crossings
suall be divided betweer the parties in interest, etc.
Suvdivision (c) of said Section 47 grants to the Com-
mission the power to fix the just compensation to be paid for
properiy, or any interest in or to property, to be taken or -

Camaged in the separation ¢f grades at any crossing specified i

I3
3

subsection (%) of said Section 47, or for property or an
interest in or to property to be uvaken or damaged in the cone
struction, location or relocation, under ithe order or with the
approval of the Commission, of elevated tracks or subways for
any railroad or street railroad over or under any public roagd,
etc., and upon the payment of the just compensation so fixed
to make a final order of condemnzation, said order to be made in
accordance with the detailed procedure outlined ir said sub-
division (c).

The petition filed nerein, as above asied, iz one
in eminent domain to "fix and determine the amount of compensation
to be paid respectively by the Santa FPe and the Salt lake for
sald interests in said lands, rights and property”; and petitioners
reguest that the Commission®order the same condemned for the
purpose hereinabove mentioned." The petition does not even re-
motely aprertain to any grade crossing matter and the words

"grade crossing” do not even appear irn the petition. Section 43
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of thne Act iz, therefore, inapplicable and cannot supporv the
petitioners' claim of jurisdiction herein.

Sechion 47(b) grants to the Commissicn certain
limited jurisdiction to fix the just compensation to be paid
for public utility properties sought to be acguired by "any
county, city and county, incorporated city or town, runicipal
water district, county water district, irrigation district,
pudblic utility district or any other public corporation, each
of walcnh is * * * referred to as the political subdivision * % .V
Thiz section does not apply to eminent domzin proceedings
initiated Yy privar corporations.

Section 47(a) of the Act provides

"The commission ghall nave power Lo ascertain

for each purpose specified in this act, the valuse

of the proverty of every puvlic utility in this

state and every fact and element of value which

in itz Judgment may or does have any vearing on

suck value. The commission shall have power to

make revaluations from time to time and to as-

certalin the value of all additions, netterments,

extensions and new construction to tae property

of every public wtility,"
and 3ection 70 provides the procedure to be Tollowed by the Conm-
mission for the purpose of ascertaining the matters and things
specified in Section 47(2) concerning the value of the property
of public utilities. “These two szections, 47(a) and 70 are
entirely sdministrative in character and neither of them carry
any suggestion of a grant of power to the Commission to condemn
property or to issue decrees in condemation.

In addition to the sections of the Public Utilities

Act suggeszted by petitioners, above noted, we nave carefully re-

viewed the Act as a whole, az well a3z the provicions of the Con-

stitution appertaining to the Railroad Commission, and find no

rant of power zaufficient to sustain jurisdiction in this matter.
g X J
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If the Legislature had intended to grant to the Com-
aission vroad powers of eminent cdomain so as to permit the con-
demation of real property by pudlic utilities for the purpose
of effecting a Jjoint improvement, such as a union pazsenger
terminal, it would have done so in unmiztakable language.

In view of the ruling in this watter it will thus
be incumbent upon petitioners %o invole the jurisdiction of the
courts to acguire by eminent domain proceedings the desired
interests in Southern Pacific lands.

Tne fact that the Commission is without jurisdiction
in this matter does not in any manner lesgen itz autaority to
compel obedience %o its orders. ‘here the parties affected by
a Commission order are obliged to jointly acquire properiy and
invoke tae Jjurisdiction of the courts in eminent domzin to comoly
wivh the Commicsion order, they can he compelled to institute
and diligently prosecute such necessary actions.

The institution and prosecution of eminent domain pro-
ceedings in the courts by The Atchison, Topeka and Santa Pe Raila
wvay Coxpany and the Los Angeles and Salt Lake Railroad Company
for the purpose of acquisition cf the necessary interests in
Southern racific lands should not delay the joint conztruction
of the union passenger terminal. At a conference with *he
comnission on September 1l, 1933, the presidents of the carriers
affected agreed that the pendency of such proceedings should not
delay the consitruction program, and filed with the Commiséion
a stipulation under which immediate possession of Southerrn Pacifiec
lands may be taken and construction carried on rotwithstanding

vae pendency of such proceedings.
2
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Joint petition having been filed with the Commission

by The Atchison, Topexka and Santa Fe Railway Company and the
Los lngeles and 3alt Lake Hailroad Company for the acquisition
of undivided intercasts in certain lands of Zouthern Pacific
vompany and Soutnern Facific Railroad Company, az more varti-
cularly outlined in the opinion precediny +this order, and the
Cormiission having carefully counzidered the cuesiion of the
Jurisdiction of the Cormission to proceed in the premises,

and veing of the opirion tnat the Commission is without juris-

SOV, THEREFC:-I, IV IS HDAERY CHDMNED that ihe
pevition above descerived be and tae zame is nereby dismissced.
!

Dated at Ban Frarncizco, California, taig [/ day

of Decesher 1933.
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