Decision No. 3

BEFORE THEZ RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

Tn the Matter of the Investigation on )
the Commission's own motion into rates, )
rules, practices, cherges, etc. of )
DOMINGO S. ROSA, operating between San )
Luis Obispo and Cemdria, Cslifornia. )

Case N0.3697

T. J. Dubin, for Respozdent, appearing specially
ard solely to protest jurisdiction of the
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By proceedings duly originated and estadblished herein
the Conmission ordered an investigatioz of the operatiéns of
Domingo S. Rosa, operating under certificate of public con =
venieace and necessity, or otherwise, autonotive passenger
and express service between Sen Luis Obispo and Cambria and
intermediate points ezd, also, citing saild Rosa to appear at
the hearing set for Novezber 24, 1933, in the 01ty‘Eall at
Sen Luis Obispo, at 10 A.M., and then end there show cause
®hy any or all of his operating rights should not be revoked,

Respondent, in person, and by his counsel appeared at
the time set after service of the order had been duly made on
respondent by the Sherilf of San Luls Obispo county, as shown
by his return, dated October 24, 1933, (Exhibit Nol.l).
Respondent's counsel, at the hearing, verbally
entered a special appearance for the sole purpose of asserting
+het he disputed the jurisdiction of the Commission to-méke any
order of revofation; that applicant's status tad dbeen determined
by Decision N0.22926; thut ne possesseld prescriptive right between
San Luis Obispo and Cambria woich the Commission is witkbout

power to revoke. Ie further stated that beyoad such appearaace

nettherbe nor his client would participate, present testimony




or exeamire witnesses.

C. E. Cooper, Deputy State Coatroller, testified that
respondent Rose had not paid stete texes due oz his operations
and thet he now owes $326.77 as taxes on his gross receipts for
1931; $188.76 for 1932, and $116.94 for 1933, making a totel
delinquency of $602.47; that when demand was made Rosa stéted
that re had no mopey and owned no vehicles; that the Controller
had been unadle to attach any operative property owned by re-
spondent,

Theodore Stein, an accountant for the Commission, testified
that he sought to exemine the books and records of respondent
on hugust 22, 1933, to check respondeat's aanuel report for 19322,
but was wnable tc distinguish respondent's public utility dusi-
ness from kis grocery business, except for the month of August,
ror which veriod grocery slips tad been preserved, some of which
covered utility dusiness. In few insterces, however, were.

weights or destinations shown, the sliips merely showing commodity

Qﬁ& maﬂ9§¢ T ﬁvﬁlﬂ] ngwgygg’ &s shown in his written report

(Zxbibit No.2), listed the uamistakabdble utility tramsactions shown,
among thom ome sack of coal weighing 100 pounds for which & ¢harge
of 40 cents was made, This shipment was ia excess of respondeat’s
weight limit of 75 pounds and ize has ko raie on rile of 40 cents
(Decision N0.22926). There weze also sevefal items of milk
and eresm transported, for wiich no charge was entered. “some of
these stipments were l0=-gallon cans, welghliag approximately 100
pounds. ¥r. Stein ascertained that the consignee of these milk
shipments paid upon & basis of butter rat content and not the rate
on file,- 25 cents. As an example, he selected the shi?ment of
E. F. Bassi, gross weight 137 pounds, net welght 90 pounds
(excluding contelners). On this shipment the bt‘z‘tter fat was
computed at 37 percent of 100 pounds of cream, resulting in 33~1/3

pounds of butter for which respondent was peld 33,35 cents. Ze has

no such rate oz #ile. The oanly rate is 25 cents for a five gallon
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can without qualification as to gross and net weights or butter
fat content.

According to this report (Exhidit Xo.2), respordent possessed
20 equipxent on August 22, 1GI3. He was using & truck acguired
under contract by Mrs. Azna Ross, respondent's wife, apon which
cespondent stated to witness he was paying $30.3) moathly.

N. Z. Robethan, bus inspector o +the Commission, testified
ttat he made an iaspection of respondent's equipment service saad
comnodities on August 22, 1933. He testified ke found respondent
using a oze tor Targo &, Serlal W 206 EE, Zrngine No.CXT 3777,
registered ian the name of Anna Rose, the legal owzer being the
Xercantile Acceptance Corporation of California, 3an Francisco.

Ze also stated he had searched the Commissioa's records and found
20 lease on record as required by Gemeral 0rder No.67=5.

Although respoadent is cervificated to transport passengers
end express, no other equipment was fouand in use or availadle for
use by respondent. Dessengers, 1L any, could be transported
only on the truck. ¥r. Robotham testified that though separate
Passenger and‘express schedules are on file and effective, the
Passenger schedule was not observed. - Mr, Robothem's full
report (Exhibit M0.3) shows ten vioclatioas of General Order No .83,
governing sefety of operations, including absence of fire extirguish-

er (Rule 1), uncleanliness, unlicensed cheuffeur (driver), trans-

porilng explosives, smoking while drivirg, absence of skid chains,
ete. Ee testified that the driver was smoking in the truck
cad seated over the gasoline tank, while 250 pounds of explosives
were behind him. (Rule 3, Gezeral Order N0.83, requires the
gasoline tank located outside vhat part of the body used for
passengers, . Rule 8 forbids transportation of explosives except
by legal permit.) |

Ee also testified that ke examined the truck and conténts
at Morro Bey and found five shipments in excess of the 75 pouads

limitation placed on such carriege, including bread, potatoes,
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Sercules powder, and an automobdile motor welghing 289 pounds.
The motor was shipped by G. V. Bettencourt, Sen Luls Odispo,
who said he thought 1t weighed oanly 65 pounds, though 1t took
two men %o place Lt on the vehicle.

Fred Witcosky, San Luis Cbispo, testified he shipped C.0.D.
fresh meat to Jack Soto, at fambria, for whick respondent bed
nede no remittance. Beyond being in excess of 75 pounds welight,
the C.0.D. charges smounted to $63.51.  Witcosky bad brought the
matiter before the Justice of the Peace at Cambria and he had

collected 315.00 from respondeat, leaving a balance of $48.51

still unpaid, The shipmentswere made in January, 1l933. Generzl

rder No.84 requires the remittence of C.0.D. amounts withirn ten

days after &elivery. Jack Soto, the consignee, testified that
he had paid the amounts due when delivery was made by respoadernt.

The facts established by the testimony narrated appear
coavincling that respondent 1s not a fit end pfoper person to be
trusted longer with authority to conduet a pudlic utility business.
They: are sufficlent to Justily revocatlon of respondent's rights,
whether prescriptive or certificated. Ample authority for such
aetion is found in the Public Utilities Act, T0 wrich resporndent’s
operatiorns are amensble. (P.U. Act, Sections 2%, 30, SO% end 64).
Respondent has been clted before the Couxmission several tires and
hes met discipline, including @ fine of $100. for viclatioas.

He appears N0t tracteble to either reason or punishment or the

past condonation of ervor by the Commission because of his professed
1lliteracy. TWhatever his usefulness &s & public utility wmey ve,
has Been defeated by his continued defisnce of the Commission's
anthoititye.

I therefore recommend that all orders umede by the Commissioxn,
by which authority to conduct passenger or express itransportation
was granted, be revoked =nd rescinded and that any other right
claimed by respondest as prescriptive be revoked and annulled.

A Torm of order 1s proposed as appended hereto,
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Tke Coummissiorn having instituted an investigation oz its
~ owz motion iato the operations, rates, rules and regulations of
Domirgo S. Rosa, and the Commission having cited respo#dent Rosa
t0 appear and show cause why any or all operative rights now
possessed by Lim should not be revoked'and amulled, & pudlic
‘hearirng having been held, and the matter now deing duly undér

submission;

IT Is EEREBY ORDERED that the ceriificates heretofore granted

said Deningo S. Rosa, respondent herein, dy Decisions Nb,547é,
dated Jume 11, 1918, oz Avplication No.3673, and No.22926, dated
September 30, 1930, on Applicatioz No.l6192, or any right claimed
by prescriptive right created by operations prior to Nay 1, 1917,
between San Luils Obispo and Cambria eaad intermediate points by
said Domingo S. Rosa or prescriptive right acquired before Jul#.zz,
1919, from Orle N. Mayfield, for the transportation of persons or
property, be and the same, and each of ixem, are heredby revoked
and anzulled, and said Domingo S. Rose 1s hereby ordered to cease
and desist all coxmon carrier operations thereunder within twenty
(20) deys from date hereol,

IT IS YEREZBY FURTEZR CORDIRED that the Secretary of this
Commissioz serve or cause t0 be served a certified Copy of this
opinion and order upor said Domingo S. Rosz.

For ell other purposes the effective date of this order
shall be twenty (20) days from the date hereof.

The foregoing opinion and order are hereby approved and
ordered filed as the opinion and order of the Railroad Couwmission
of the State of Califoraie,

Dated at San Francisco,Cel iforais, this {{_ cey of z94?¢‘bauz;

1933.
% M,MJ

%Vgﬁ Lop
fZZ‘ : e,

& N

COMMI SSIONERS .




