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Decision No. 257727 s LA

BEFORE THE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

In tke Matter of the Iovestigation on the
Commi ssion's owe motion into the rates,
rules, regulations, charges, classificatlozs,
practices, contracts, operstions and
schedules, or any of them, of KISO TASUNAGA,
NAMI YASUNAGA, J. UYEDA operatlag, as
PRODUCE TRANSFER COMPLNY, ag automotive
property service between San Jose and

Oaklend and certain intermediate polnts.

Case No.3727

Tl Bt N N Nt e S e

TBerry A. Encell, for Respondents.

J. T. Me Curdy, for Maynard Bros., Iatervonor.
Scott Elder, rfor Regulated Carrlers, Inc., Intervenor.

BY THE COMMISSION =

OPINION

By its order, issued December 11, 1933, the Rallroad
Commission cited respondents, above asmed, 10 appear defore
Exeminer Johnson at San Jose, January 3, 1934, and show cause

(a) Why the certificate for trensportation of property,

grented to Xiso Yasunage in 1921, between certain
Senta Clare county points and Oekland should not
be revoxed, and

(b) Way respondents should not be ordered to ceese and

desist trensportation operations conducted dy them
outside the scope of the certificate cited.

At the heering respordents, through counsel, admitted the
violation of the certificated rigkts and the enlargement of
the operation,- ™in every way,-" arnd consented to the revo-
cation of the certificate. Intervenors presented witnesses
in addition, fully supporting the allegation of illegel oper -
ation.

As to the order t0 cetse and desist, respondents were
willing to agree to such sx order, providing that it should

affect only such operations &s had been conducted prior to

Qctober 30, 1933. The basis of this provision was & letter




of counsel for respondents, in Case No.3702, (exzctly the same

as the instent proceeding dbut which was dismissed for jurisdiction-
al reasons only), in which respondents consented to whatever

order the Cormission wished to enter, with the stated intention

of respondents becoming exclusively legel private cerriers. The
ooly chenge since the nearing date fixed for Case No.3702 is

the alleged transposition of respondents from a common carrier
between fixed termini, under certificate in part, to a carrier
alleged to be operating under contracts that removed them from
commor. carrier status,

This change, legally, was based on a form of contract under
wkich all transportation has been carried on sirnce November 1,
1933. In this contract respondents operate under the
fictitious name "Produce Transfer Compeny.™

The record shows that Xiso Tasunage was granted a certifi -
cate (Decision No.9490, dated September 12, 1921, on Application
No.8774), for the traasportation of ferm products and fruwit from
"ranches in the vielnity of Santa Clara, Agnews, Alviso, Milpitas,
Berryessa and Qakland, no local service between Milpitas and
Qakland.” This was the only right received by him. THe
did, however, make application to extend this right to San
Francisco, in 1922, This was denied after heariog on its
merits. Iz June, 1925, a second applicatlion to extend o
Sen Francisco was filed and which was submitted after hearing
on QOctober 13, 1925. In 1926 the application wasg dismissed
upon the statement of the then counsel for Yasunagez that the

operation "was that of a carrier performing & transportation

service under private coantract.™

In June, 1932, Yasunaga died and nis widow, Nami Yasunags,
beceame his sole legatee. Since then the business has been
managed by James Uyeda, an American born Japanese. TUntil
Yasunege's death the transportation had been almost wholly
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for Jepanese Browers. Since then 1t has expanded indiscrimin-
ately and now includes areas as far south as Gilroy and the
Cupertino and Mountain View districts. Admittedly, the
service was illegal.

The record shows that annuel reports concerning the certifi-
cated right of the Yesunega operation were obtained only by
repeated efforts on the part of the Coumission. The 1932
report, although verified by J. Uyeda in Merch, 1933, was not
riled until November, 1933, and then only on personal demand
at San Jose. Rates wore filed only in l92l. When & re-
issue of rates was ordered by the Commission in 1932 Yasunaga's
counsel advised that the operation was wholly private and not
under the jurisdiction of the Commission, yet application was
made that year, as in previous years, ané also in 1933, for
public service exemption license plates under the representation
of certificated operation. It also appeers from the record
that rates were esteblishkedbut not filed), less then those of
other carriers, particularly De Marco and Maynard, and that the
lower rates attracted business from them. This continued
up to the time of hearing hereln.

Respondents' counsel urges the form of contract (Exhibit

No.2), as exculpetion of the operations since October 30, 1933,

and a now valid basis of private carriage. This form provides
for seasonal term to be agreed upon by the carrier and shipper

snd at rates to be inserted for the various commodities listed,-
ell produets of husdendry. The shipments are 10 be delivered
to Oskland and San Fraacisco and are to be moved dally between

7 p.m. and 7 a,m. The final paregraph conteins this provision:

"the shipper agrees to give all of his or their freight,
incluéing anything sold, destined for Oakland and San
Francisco, whether sold to same dealer who may went 0
do his own hauling, or otherwise, and the shipper agrees
to pay to the contractor, as liquidated dameges, the full
price per package on all shipments hauled by such dbuyer
or any person, firm or corporation, other than the con -
tractor, unless the contractor consents to the same in
writing * * ¥ v

e




The manner of use of this contract methol was explalned
by J. Uyede on the witness stand. Whenever & new shipper
sought tramnsportation he was asked %0 sign one of these forms.
It he signed, the transportation was conducted and he was
accommodated thereafter. Uyeda sald he alone made solicitation
for business under such contracts and that during 1933, after
Qc¢tover 30th, ninety contracts were entered into. Under such
arrangements, according to testimony of J. D. Maynard, patrons
of his certificated trucking service were lost through the lower
rates established by Uyeda. Uyeda testified that the service
is eonducted on édaily schedules,

We can £ind only that the contract and its use and effect
represents a new device to disguise common carrier operations
between fixed termini and over regular routes requiring a cexrti-
ficate from this Commission uvnder the Au%to Truck Transporitation
Act, To issue a cease ond desist order, effective only as to
om rations prior to October 30, 1933, would be tantamount to
recognizing such contract method as private carriasge unimpressed
with common cearrier status. Rather, the record Justifies
the finding that the service conducted by Produce Treanmsfer
Compery, under whatever owzershly, has been and is now bdelng
conducted as a common carrier between fixed texmini and over
regular routes, in violation of law and should be ordered to
cease and desist. Respondents®' request that the order provide
a8 reasonadble time in which to make proper application to continue
operations under certificate cannot be granted as respoadents’
history, as revealed in the record, does not Justify such action.
The injury to legel cerriers aow serving the area should not de
continued pending hearing on an applicatiorn.

Ln order of this Commission finding an operation to be
unlawful and directing that it be discontinued is in its effect
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not unlike an injunction issued dy a court. A violation of
suck orde; constitutes a contempt of the Commission. The
California Constitution and the Public TUtilitles Act vest the
Commi ssion with power and authority to puaish for coxtempt in
the same menner and to the same extent as courts of record.

In the event a party is adjfudged guilty of contempt, a fine

way be imposed in the amount of $500.00, or he may be impriscned
for five (5) days, or botk. C.C.P. Sec.l21l8; Motor Freight

Terminel Co. v. Bray, 37 C.R.C. 224; re Ball and Hayes, 37 C.R.C.

407; Wermutk v, Stamper, 36 C.R.C. 458; Pioneer Express Company

ve Keller, 33 C.R.C. 571,

It should also be noted that under Section 8 of the Auto

Truck Act (Statutes 1917, Chepter 213, as amended), a person who
violates an order of the Commission 1s guilty of a misdemeanor
and is punishable by & fine not exceeding $1000.00, or by
imprisonment iz the county Jail not exceeding one year, oOr by
both such fine aand imprisonmenvy. Likxewise a shipper or
other person who aids or abets in the violation of an order of
the Commission is guilty of a misdemeanor and is punisheble
in the same mannier.
ORDER

IT IS TERERY FOUND TEAT Nami Yasunage and J. Uyeda,
oncrating under the asme Produce Transfer Coupany, are operating
as a transporitation compeny as defined in Section 1, Subdivision
(¢} of the Auto Truck Act (Chapter 213, Statutes 1917, as
amended), with commor carrier status between Gilroy, Cupertino
and San Jose and other points in Sente Clara county, and Oakland
and San Francisco end without & certificate of publlic convenlence
and necessity or prior right authorizing such cperations.

Based upon the finding aerein and the opinmion.,
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IT IS ZEREBY ORDZRED that Nemi Yesunaga and J. Uyeda
shall cease and desist directly or iadirectly or by aay

subteriuge or device from coantinuing such operations.

IT IS =EREZY FURTHER ORDERED that the Secretery of this
Commission shall cause a cortified ¢copy of this decisioa to de
porsonally served upon Nami Yasunage and J. Uyede; that he
cause certified copies thereof to be meiled to the District
Attorneys of Santa Clara, Alameda, San Mateo and San Francisco
counties and to the Department of Public Works, Division of
Zighways, at Sacramento.

IT IS EEREBY FURTHER ORDERED that all rights for the
transportation of property heretofore granted Kiso Yasunaga,
by Decision N0,9490, dated Septewber 12, 1921, on Application
No.6774, be and they are hereby rovoked and sanulled and no

further operations may be conducted thereunder,

The elfectlve date of tuis order shell be tweaty (20)

days after the date of service upon defendant,

Deted at San Franclsco, California, this gcf;' day of
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