
Dec18ion No. ,): 'i .:.~.1 • 

BE'FOBE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA. 

In the Matter ot the Application or 
FRANK McMANN,Jr., an individual tor a 
certificate ot public convenience and 
necessity authoriZing the operation by 
him or an auto truck line as a common 
carrier of pro~erty over the public 
highways ot the State·or California 
between Sen Francisco, Oakland, Alameda, 
and Emeryville and Berkeley, on the one 
hand, and Concord, Clayton, Byron, 
Antioch, Pittsburg and Clyde, on the 
other hand and the intermediate points. 

( Application No.1S,395. 

- - - -- - ~ ~ - - - - - - - - - - - - - ~ 

T. C. McGettigan, tor the Applicant. 

L. N. Bradshaw, tor the Sae~ento Northern Rail:oad 
and Bay Point &. Clayton Railroad Company. 

Roy G. Hildebrand, tor the Sou.thern Pacit1e Company 
and Pacific Moto: Transport Company. 

Edward Stern, tor the Railway Express AgencY,Ine. 

Willi~ F.Brooks and Robert Brennan, by William F. 
Brooks, tor The Atchison, Topeka & Santa Fe 
Rai1ny Co. 

J. H. Anderson, tor the River Lines. 

Wallace K. Downey, tor Merchants EXpress & Draying 00. 

E. H. Hart, tor Pac1tic Motor Tantf B)1%'eau. 

BlBRIS, Commissioner: 

OPINION 
--~~---

In this proceeding applicant asks tor a certifieate or 

convenience and necessity authoriz1ng the establiShment or an 

auto truck line tor the transportation ot property as a common 

carrier between San FranciSCo, Oakland, Alameda, E:m.eryville 
and Berkeley, on the one hand, end twenty-six pOints in Contra . 
Costa County including Walnut Creek, Concord, Pittsburg, Antioch. 

Brentwood, Byron, Oakley, Knightsen, Danville and San Remon. 
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Protestants are three rai~ carrlers, one water earrier, 

one express co~pan1 and one express and torwarding companr, the 

latter operating over two ot the rail l1~es end turn1Shing at a 

n'tllnber ot the po1n't;s involved in addition to the terminal serv1ce, 

s pick-up and store-door delivery serv1ce by truck. Thes8 protes-

tants were at the time ot the tiling or the application, serving 

all or the thirty-one pOints involved With the exception or Orinda, 

Clayton, Pacheco and Diablo. 

Th1~ applicant has been before this Commiss1on tor some 

time. On September 13, 1932, he tiled this app11cation. On October 

18, 1932, complai~t was tiled charging him. with illegally operating 

trucks between the points involved in the application. On Apr1l 

24, 1933, (De,:ision No. 25863) , the complaint was d1smiSsed. Re-

hearing was granted and on August 7, 1933, 13. cease end desist order 

which is still in torce was isaued. On October 9, 1933, an order 

was issued under this application declaring that public convenienoe 

and necessity required the operation by applicant or trucks between 

certain, but not all, ot the pOints here involved. Later, rehear-
1ng was granted and this opinion is the reSll t ot that rehear1ng. 

Applicant proposes to install a service s1% (5) days 

per week with daily pick-up B,nd store-door delivery. 

To prove public necessit~ and convenience, he called 

twenty-two witnesses. Four or these represented wholesale firms 

in San Fra~1sco and Oakland. ~he others were, tour !rom. Walnut 

Creek, six trom Concord, three from. or near Pittsburg, one !rom 

Antioch, one from Clayton, two trom latayette. 
Protestants called twe~t~ (20) witnesses and the tes-

t~ony of seven others was st1pul~ted to. These witnesses were, 

three from Walnut Creek, tour nom Concord, two hom Port Ch1cago, . 

one ~ro~ Dan~~~e. Consideration o~ the testimony o~ these pnbLic 
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wi tnesses is convinc1ng that there is no need to::- a new service 

in this alreedy over crowded tiel~. The service ot the protesting 

carriers is adequate to the needs ot the various communities. 

Nor can it be sai d that taking the terri tory as a 

whole the proposed service i~ superior in any respect to the 

existing sem ee. 
The time schedule proposed prov1des tor morning de-

livery at many or the pOints such as Walnut Creek~ Coneord~ Port 

Chloago, P1ttsburg a~d Ant10ch later than that which they now 

enjoy trom existing carriers. At certain other pOints suoh as 

Knigb. tsen, Bran twood~ Oakley a:d Byron the proposed morning 

delivery is about an honr earlier than the schedule ot existiDg 

carriers. At all pOints, however, the present morning delivery 

hours ot the en sting carriers are early enough tor all. reason-

able purposes. Most or the pOints 1nvolved now enjoy at the 

hands or ensting carriers a daily over-night service including 

1n most instances store-door, pick-up and de11very. The only 

important exceptions at the time the application was tiled were 

Walnut Creek and Concord which had this service tri-week!y and 

in add1tion a ~1Y over-night depot freight service. 

At many points there would appear to be too mneh ser-

vice now tor the amount of business involved. For instance, 

Concord is served by two railways, Port Chicago by three, Pittsburg 

by three railroads Rnd one carrier by water, Antioch by two. 
railroads and one carrier by water,... It is apparent that there 

are carriers enough now operating to more than meet the trans-

portation needs or the communities involved. To per.m1t 6. new 

carr je r to enter th1 s crowded 1'1 eld. would 1 essen the ab1l1 t:,r 

ot the existing carriers to maintain their present service. More-
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over, the rates proposed by applicant are practically the same 

as those ot the existing carriera. 

It has not been shown that the public will benerit 

either in rates or service by granting the applicant a certificate. 

The burden rest$ upon applicant to make such showing. 

"PUblic eonve,n.1ence and necessity must be 
shown b7 direct testimonY'. It can not be 
assumed to exist because or the statement or 
one or several persons that it certain tacilities 
are otrered they will util1ze them. In all 
eases the burden is on the applice.nt to shoW' 
ptlblie necessi ty, and ir there is a substantial 
oontlict in the evidence'it must be resolved 
against him. This 13 required ~ order that the 
Commission may ascertain clearlY rram the record 
that public necessity does actually exist. w 

(Washington et ale v. Fairchild, 224 U.S.5l0) 

All excellent state:l8nt o~ the rule applicable in this 

ease is in "'Principles of: Motor Transportation" bY' Ford K. 
Edwards at page 317: 

-According to the theory or public-utility 
rego.lation. the public is best aerved by granting 
a monopoly to a l1m1 ted number ot companies in 
each tield., usually one, SIler then regulc.t1J::.g 
the rates and sem ces ottered in order that the 
benefits of: large-seale operation and treedom 
tl'Olll competition may be saved tor the public. ,. 
Wi~ this in mind, the eomm:1.ssions usually protect 
the existing carrier on the routes covered oy his 
certit:1eate, pl'OVi ding, or course that the service 
rendered is satisfactory to the consumers. 
Exceptions arise in the case of: denselY' populated 
areas where there is obViously suttic1ent traUie 
and sutt1cien t de.t!le.nd to support several carriers. 
The existing operator may be a motor carrier, 
electric line or steam line, but it a terr1tor,y 
is adequately served by aTJ:1" one or more of the$e 
agenCies, most commissions will retuse the new 
applicant a perm1 t. This is under the be11ef' 
that he will merely split the ex1stingtrartic 
and financially jeopardize the existing carrier. 
Few average-size communities can ar.t:ord to support 
more than one carrier over a given route.-



Protestants ergue that applicent pas att~pted to 
prove .his case oy evidence of illegal operations. This is 

true, but the rule laid down ty the Commission in such case 

h~s not been epplied owing to the tact that in the cease and 

desi~t case above referred to, the Co~ssion r1rat round 

the defendant not guilty, and later, on rehearing, reversed 

itself and tound him guilty. 

The following order is recommended: 

ORDER ------
Deo1s1on No. 26416 is vacated. 

The application is denied. 

Dated at san FranCiSCO, Celifornia, this 2,zH?de.y 

January t 1934. 
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