Decision No. Mﬁ \“ﬂ.

BEFORE TEE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

™ the Matter of the Application of
LARKIN TRANSPORTATION COMPAXRY, a cor-
poration, and HIGGINS TRANSPORTATION
COMPANY, a carporation, for an oxder
of the Railroad Commission (a) author-
izing the unified operation herein de-
scrided; (b) approving proposed in-
creases in frelght rates and changes
in rates, rules and regulations appli-
cadble to termirnzl sexrvices; axd (¢)
autborizing the proposed chenges in
rates, rules and regulations to de
made effective on less thar statutory
notice.

ORI, By

Application No. 18498.
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MeCutcher, Olney, Mannon & Greene, by Allan P.
Matthew, for The River Lines.

Regineld L. Vauvghan and Scott Elder, for The
L-X Lines.

Thoms T, Louttit and J. Richaxrd Townsend, by
J. Richard Townsend, for the Stockton Port
District and Port of Stockton Traffic Asso-
ciation, iztervensrs.

Robert Rrennan and Wx. F. Brooks, for The Ltchi-

son, Topeks and Santa Fe Railway Company, in-~
torested party.

TARRIS, Comissioner:

QPINION

By order in Decisioz No. 26424 of Qctoder 16, 1933, ix
the ahove entitled proceeding, the Commission approved an agreement
between applicants, Larkin Transpoxrtation Company and Eiggins Trans-
portation Company, for the unified operation of the services then




being conducted dy each applicant separately, and authorized the
publication of unirfied freight and terminal tariffs. The opara-
ting rights claimed by these applicants were challenged however

and 1t wazs found necessary to determine Just what rights each
possessed.l It was fournd (1) "that applicant larkin Transports-
tion Compeny Possesses operating rights Lfor the transportation in
ton call' service of the commodities and between the points on and
between which it provided ratex in taxifls lawfully on file and in
effect on iugust 16, 1923, which were subsequently pubdlished In its
taxrifts filed September 1, 1924, and July 20, 1931™; and (2} "that
applicant Higgins Transportation Company posaesaes" opu:ating rights
for the transportation in *on call' service of the commodities and
between the points on and between whickh it provided rates in the
tarifl lawfully on file and ix effect on August 16, 1923, in the
name of Joku W. Eiggins, and in the tariffs subsequently filed in
the name of Higgins Transportation Company”. In both instances it

was held that neither the testimony nor the tariffs showed that

applicants ever rendered or held themselves out o render a regu—
lar =zcheduled sarvice for shipments of merchandise, and that they
could not under their prescriptive rights inaugurste such a serve

:I.ce:.a

Applicants hold no certificate of public convenience and necess~
ity. Whatever »ights they possess they have by virtue of their sta-
tus on August 16, 19823, at which time Section 50(d) of the Public
Ttilities Act providing for the certificating of vessels on inland
waters, became effective. The pertinent »rovision of this section
reads:

"No such certificate shall dbe required as to termini dDetween
which any such corporation oOr person is actually operating vessels
in good faith at the time this act becomes effecilive wader taxriffs
and schedules of suck corporations or persons lawfully on file with
the Railroad Commisaion.”™ (1927 amendment)

2 Applicants thereupon f£iled two tariffs to cover their unified
operstions. Neither of them, howaver, conformed tc the order in
Decision No. 26424. One was rejected and the other suspended.




L petition for reconsideration of said Decision No.26424
was Tiled by protestant The River I.ines.s Oral argument thereon
was had at Sen Francisco February 9, 1934, end was participated in
by the Stockton Port District and the Fort ot Stockton Traffic Asso-
ciation. This ergument was devoted solely to the question of the
extent of applicants' operating rights, particularly betwesn the
termini of Stockton and Secramento on the one band and San‘ Francis-
¢o Bay points on the other. No exception has been teken to the ap-
proval of the agreemext 1n so far as it emdraces rights the posses—
sion of which is undisputed.

' Protestant contends that to entitle spplicants to & finde
ing that they possess prescriptive rights it is incumbent upon them
to show affirmatively (1) thet om August 16, 1923, and contimously
thercafter they had on file with the Commission: rates on the com-
modities and between the points on and between which they claim Qp=—
erating rights, and (2} that during the same per iod they actually
opersted vessels in the transportation of these specific commodities
between the particular points. It is cxceded that the first of
these requirements has been satistied in the decision here in re-
view, but it is wrged that the record Is wholly devoid of proqt
that the second of these so-called dual tests has been met. Not
only is testimony that applicants held themselves out at all times
0 servé between the termini of Stockton, Sacramento and San Fran-
¢isco challenged dut it is conten&éd that this is not sufficlent

%o prove good faith operation. The words "actually opersting in

8 The petition elleges (1) that applicants' operating rights have
2ot been specifically determined, (2) that certain questions of tar-
1£¢ interpretation esseatial 10 an ascertainment of the operzting
pplicants have not been decided; and (3) that
de s controlling test of applicants® operating
rights without material welght being givez to the actual operations.




go0d raith."4 DProtestant argues connote action and can only refer
to the phyéical operation of vessels. TFurthermore, such operatiox{a
as are shown by the recoxd Iz so far as service between Stockton,
Sacramento and San Francisco Bay points is concerned, are said to
be too remote, vague and uwncertaln to be used as a measure of serv-
ice rights todey.

Aprplicants urge tkat they at all times held themselves
out to serve the entire territory here embraced, that they theredby
obligated themselives t0 perform such service, anxd that although
they did not actually transport all the various commodities between
eech and every point, their offer to serve the public was commensu-
rate with their duty to sexve. Neither voluxe of traffic, regular-
1ty of trips nor variety of commodities handled but the good faith
operation of vessels under tariffs lawfully on file, they contend,
iz the test of opereting rights. They urge that they are extitled
to the utmost latitude in the substitution and addition of commodi-
ties, limited only by such changes &s will ealter the essential char-

acter of the service. The ocperations to whici they now claim &

right, they maintain, are not essentially different from those car-

ried on in 1923,

Intexrveners contend that applicantsz are entitled to a
general "on ¢all”™ sexrvice for the transportation of all Lreight,
both ca:rioad or less, detween Stockton and all the pointes here In-
volved. They urge that msintensnce of rates and proof of actual
cperation on and betwser particular coMties and points are not
necessary %o entitle a carrier to prescriptive rights, but that on
the contrary it is sufficlent if the carrier &t the time Section

4 Sectionr 50(d) of the Pudlic Ttlilitles Act.




50(d) of the Act became effective and since has held itself ready,
willing and able to perform the sexrvice. Tnder such circumstances

S They also countend

the carrier 1s said to de obligated to serve.
that public corvenience and necessity require & sexrvice such &s the
one arplicants prepose. However, public convexience and necessity
for an erlargement of applicants' operative rights is not an issue
In this proceeding snd cannot here be determined. I the pudblic in-
terest demands a brozdening of the rights hereafter found to exist,
sx applioation therefor should be filed.
It ic not necezzaxy here to review in detall the exten~

sive evidence and testimony offered in thils proceeling. The record

Tairly shows that prior to and sinee Auvgust 16, 1823, these appli-
carts were engaged In the thansportation between the Delta points&

and betweern the Delta points or the ome hand and Stockton, Sacra-
nento and San Frexcisceo Bay points on the other, of substantially

2ll articles of comzerce that were ordinaxrily offered; that they
transported these commodities undexr taxriffs lawfully on file with

the Commission; that they at no time declined to perform such trans-
portation but that on the contrery they continuously keld themselves
out to do so faxr the pudlic generzlly. As tc this territory the Com-
| mission should find that they possess an unrestricted operating right.
The right here grarcted 1s somewhat broadexr than the tariffs of appli-
cants would indicate. Kowever, applicants have shown that they were

Munmerous decisions are cited, none of which helds however that a
carrier whick by lawfully Liled taxiffs has voluntarily limited its
kolding out to the carriage of certain gpecific commodities, iz ob-
ligated to perform sexrvice iz excess of suck holding out.

® The term "Delta points™ is used to dexote the polnts named in ap—
plicacts' taxriffs on the San Jeaguin River below Streckers, Mokelumme
River bdelow New Hope, 0lé River, Middle River, Sacramento River be-
low Sacramento, and on tributaries of the Sacramento River below Sac-

ramento.




serving this territory in good feith in the treasportation of
\

such commodities as were then offered, and it would be extremely
heansh 40 say that becsuse there wes no asparagus grows, for
exemple, or no radios shipped ia 1920, epplicanis could not now
haul such articles.

Neither the tariff filings nor the records of physicel trans—
portetion support applicants’ contention of "good faith"™ cper ~
ations between eny of the cther points here iavolved, excepting
iz isoluted instences. Specific rates have been maintelned oz
vut a comparatively few commodities, elthough epplicants contend
that tariff provisiops reeding ™inen used 1in this tarilfl, river
points chall mesn the San Josouin river helow Streckers, Moxelumne
river below New Zope, Old river, liddle river, Sacramento river and
tributeries below Sacramento,” or tords tc like effect, dvrovided
class or cormodity rates vbetween all day end river polnts on
npaetically all srticles of commexce. The res t that can be sald

for this ibem is that it is embiguous. IT so, it is subject %o

fonstruction and to coanstrue this item fairly it 18 necossary to
consider tme evidence ¥ith respect TC the actual movenent of
froight, together with The volume and character of the rates maln-
tainod and publishod in connection wisth the taxrif? wovisions
guoted above, The most liberel construction thel can be placed
upon this item would be to hold that it wos dod gred to provide
rotes from, to or botween the Delia voints, and hetween the

nelte points oa the oze hand and San Francisco bay points,Stockion
ond Sacrumento on the otheor hande The retesz published io con -
nection therewith were not designed to epply from, to or betweern
polnts outside of the Delta ares ené 1t Ls logical to assuue that
‘no tratfic moved between such poiants under these rates. apperently
the traffic which was moving from, to Or between the voints outside

of the Delta crea or or belore August 16, 1933, or sub =
Ce




sequent thereto, was moving under rates specifically published to
apply between such points. As to this territory, the Commission
should £ind that applicants' rights are coextensive with the rates
specifically published between the points shown in their taxriffs
and continuously maintained thereafter.

The Commissioz should find:

1. That between the Delta points and between San Francis-
co Bay points, Sacramento ard Stocktom on the onme hand, end Delte
points on the other hand, applicants, collectively, bave an ol it
ited operative xight.

2. That Detweern all other points applicants® operative
rights are coextensive with the rates published betweetz specifical-
1y named points shown in the teriffs on file with the Commissiom oxn
Avgust 16, 1923, and continxously maintained thereafter, except that
no operative right is hexe conferred on applicants to render servids
from, to and between poixts noxth of Sawamem:o.?

3. That the operative rights here fouxd to exist are the
collective rights of applicants and should not be comstrued asz in
any manner broedexning the individusl prescriptive rights of appli=-

caxtse.

The following form of order is recommended:

Tpon further consideration of the record in the above en—
titled proceeding, and in the light of the aral argument,

IT IS EEREBY ORDERED that in so far as it relates to the

7

Applicants specifically eliminated Lrom the proposed unificatlion
of their lines any service north of Sacramento. .

7.




cperating rights zpplicants are fournd to possess in the opinion

whiolk precedes this order, this zpplicatiocn be and it iz hereby

granted, subject to the following conditions:

l.

The autkority herein granted is subject to the express
corndition that applicants in this proceeding will never
uzge before this Commission in any proceeding under Sec-
tior 71 of the Public Utilities Lct or in eny othexr pro-
ceeding that the opinion and order herein constitutes &
finding of fact of reasorableness of any particular rate
and the 2iling of rates pursuent to the authority herein
eranted will be consztrued as consent by the respective
applicents to this condition.

The authority herein granted will become effective when
the Larkin Transportation Company ané Elggins Transpoxr-
tation Company have Liled witk the Commission in form
satisfactory to the Comxission stipulations duly author-
1zed by thelir respective Boards of Directors and/or
Boards of Control in which stipulations Larkin Transpor-
tation Compeny and Eiggins Transportation Compeny agree
¢ Tile with the Comission anmual and other reports as
mey be required by the Commission and that their accounts
and records will be kept in the form prescrided in Deci-
sion No. 112680 dated November 23, 1923.

The rates herein authorized shell be filed with the Com=
missior withiz pinety (90} days from the effective date
of this oxrder and made effective ox not less than ten
{10) days' notice %o the Coxmission and the public.

The foregoirg opinion and order are hereby approved and

ordered filed as the opinion and corder of the Railroad Commission:

of the State of Califorria.

e

Dated at Saz Francisco, California, this /7 day

of Mexch, 1934.

comissioners.




