HoaQnd
Decision Noge 2000

LEORE TEE RATIR0LD COMMISIION OF THE STATE OF CLLIFORNIA

QLCULATID CLBRITRS, I¥C., & corporation,
Coumplainant,

V. Cace N0.J3545
WOTUAL DRAVAGE SIRVICE COMANY, & cor -
poration, J. Z. TRUITT, TIRST DOI,
SECOND TOZ, THIZD DOE, FOURTE DOE,
TIFTHE DOZ, FIRST D0Z CORZCRATION,
SECOND DOE COREORATIQN, THIED DCE
CORP0RLTION, FOURTI DOX CCORTFCRLTION,
™TTmLT DOE CC‘D"DA ,‘\"T‘TON,
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Defendantse

g e T L WP L WV L WL B g e e atihnand

Reginald L. Veughan and Scott Elder, for Complainent.

Frod A. Watkins, for Defendant, Mutual Irayage
Service companye

BY THEH CCIAISSION -

OPIXT O

2y cowpleint £iled on Yarea 13, 1833, couplainart charges
defendents with unlawtul common carrier ogerations hy auwto
truck beitween San Jose and San Francisco and certaln ilntermed-
late points.
Dublic hearings were hald before Examiner Johnson at
San Jose, the case 5 & cubanitted, and now is ready for
Geclgion.
The facts : 1% the teariags may de summarized
oriefly as follows:
yutual Drayese Service Company was incorporated by
7, Druitt (éefendant hercin), E. 2. icker and B. 3. Hiowen
vay 18, 1927, under Title 22, pert &, Division No.L of tae
Civil CoGe governing tuc . oravion ofmutial non-profit
orzanlzations. N0 & ir 55 provideld for, the intercst
of all members deingeueal. To by-laws have been adopied nor

-
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nave the Clrectonrs or the wmembers xet since incorporatlon.




Defendant Trulvt operated the trensportation business, whilch was
toe only corporate activity shown by the record, with trucks
leased from ail C i notning in the record showing
wuvnorized by the corporation or any
vestilfled, by "taking 1t up” with
Yo reports were made O
utes or corporate records Xent = a% lea

-

arofuce a record wohleh

-

of revenuces and expenses, out no accounting to anyoze was rzale.
o >
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&t T“he time of heuring thore were 34 ~ Some were

hy

accepted after pavment o2 $10.00 nembe lp fce and a certificate

LY

of membersiip, wiassignudle 5 L3 Some pald nothing

o

-

had no cervificates,=- > in, a grocer of
service was @ from Palo alto to
To Je Schoul & r.) eiznt or ten
the extension
would ne nade L1 enouch umenbe could he odbivained, and offered
a rate of 25 c¢conts ver 100 pounds. WUembersnlp was incressed
in 19292 and again
The ra 2 GUCE 0 20 cents and later %o
10 cents
these charges. > were variavicas
certaln commodities, ovut the dase rave We sually on genersl
wlezments, unardware, Ifrultl, nroduce and
res exanined xoew nothine of the asfa
of tue corporstion, whav salary Trultt recelved for operating
transportation service, LT any, or whetner the dbusiness was
proflitable,
Trul ] - oG of the service; uls testimony
ard that of n - ¥ maxes and aliers rates.
sed them (uawritten) to
per moatk, not incluéing

maintenunce., : nag 1 1ed money o the cornoration on




Trultt?'s unsecured note. Until 1832 Trulitt received £160.00

& month sslary. This he leter reduced to $14C.00 and, during
1933, he testified he was not able to collect more than $25,00
e montk because of a decrease in revepues, Nor was the $71,00

a month neid oa the trucks. The accounts vlaced in the record

indicate thet the operations as therein set up made & profit
in 1832 of epsroximately $2000.00, dut these accounts did not
include "salery™ of Trultt.

The record discloses that Truitt and pot the corporation

is cozducting the operation., TWhat excess of revenue over
operation has been earned has gone to Truitt or to pay his
wife for trucks. TUnder such a record, we must disregard the

corporate form and deal with the individual substance revealed

by requiring cessation of sexrvice as a common carrier until

proper certificete thorefor is obtalined. OCtherwise, a palpabdle

subtorfuge will be corndoned.

The instant case 1s wnolly analogous to lMotor Freipght

Terminel Company v. Burke, (37 C.R.C. 59), where & similear

rgenization of Business iea's Mutial Exchange erd similer

operations, more carefully set up, were held to be those of
a comzmon carrier and were ordered to cease end desist, and in
which an appeal to0 the Sudreme court for a writ of certiorari

was denied.

A coage and desist order should iscue,.

in order of this Commission finding an operation %o de

cunlawful szd directing that it be,;iscontinuedis in 1%ts effect
rot ualike an injunction 1ssued“by'§ court., A violation of
suck oxder constitutes a contempt of the Commission. Tte

California Constitution and the Public Uvilities Act vest the

Cormi ssion with power and authority to punish for contempt

in the seme manner and t0 the same extent as courts of record.
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In the event a party is adjudged guilty of contempt, a fipe
may be imposed in the amount of éSO0.00, or he may be im =
risoned for five days, or bothy C.C2. Sec. 1218;

Motor Freight Terminal Co. Ve Bray, 37 C.R.C. 224; re Zall

and Zayes, 37 C.R.C. 407; Wermuth v. Stamaper, 3I6 C.R.C. 458;

Ploneer ZTxpress Comvany v. Xeller, 33 C.R.C. 9571.

It should also be noted that under Section 8 of the

Luto Truck Act (Statutes 1917, Chepter 213, as emeanded), &
person who violates an order of the Commission ie guilty of =2
misdemeenor and 1s punishable by & fine 2ot exceeding $1000.00,
or by lmprisorment ian the county jall not exceeding one year,
or by both sueh fine and lmprisoament. ikewise a shipper

or other peﬁson who eids or abets in the violation of an order
of the Commissiorn is zuilty of a misdemeaznor and is punishable

in the same manner.

ORDER

T 1S TEREBY FOUND that Mutual Drayege Service Company,
e corporatiorn, and J. . Trultt are operating as & transpor -
tation company, as defined in Section 1, Subdivisioa (¢} of
the Auto Truck Act (Chapter 213, Statutes 1917, as amen&ed),
with common carrier status detween San Francisco and San Jose
and intermediate points and without a certificate of public
convenience snd necessity or prior ripght =suvhorizinz such
operations.

Based upoa tie finding nerein zanéd the oplnion,

IT IS EXRTIBY ORDZRID that Mutual Drayege Service Company
8nd Je Ze Truitt shall cease aad deslist directly or indirectly
or by any subterfuge or device Irom cortinuing such operations.

I7 I8 TRIRY FRATER (RDARAD thet the Seeretary of this
Commi ssion shall cause & certified ¢opy of this decision to be
porsonally served upon iutual Dreayage Service Company, & Core
poration, J. Z. Truitt, director, and upon J. He. Truitt, ao

e
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individual: shat he cause certified conies taereol to bve
] P

alled t0 the District Lttorneys of

and Santa Clara countiecs end %o the

Works, Division of Fighways, at Sacramento.

«

trective date of this order sgall be twenty (20)
days after the Cate o mervice upon delendants,.
Dated at San Francisco, California, this 42%; day of

P ereits.
S, 1934,
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COMMISSIONERS,




