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Frod J:... ".1o.tk1.ns, t:or Dei'entie.nt , !.~u.tuo.l Drayage 
Serv1 ce Company_ 

o p :r l\! :r 0 ~r 

c1efenc1.e.n ts with unlawful COTT'.t'lon carrier operations "rJy au to 

truck o0tween SU!'l. Jo se c.r:.d S~'1 Franc ioeo a.."!.d certain in tC.I'Cled-

ie.te :points. 
P-=.olic hear i..'1.gs "r.ere haC. before sxami:l0r John son at 

Sen Jo:.e, the co.t-;e ";'las Guly :;-=.~-:ni ttec., ::mel now ::'s ready for 

c:.ecision. 

orietly as tollows: 

J. :~. Tr1li'tt (c.et'endant tere-in), E. :'. ':~cher and E. 3. Sinme.n 

C" ~.. C • .....' ... " "........ 1 .(' . J,. .I. V ... J. oc.e /Sovernlns ,,,1e :...ncorpt>:a ... .:.on 0 ... mul ..... a non-pro..l.l" 

o:::,za.n!.zations. Xo zto ok ::'~z'le was :;?rovi6.oC for) the interest 

or all members 'be ine e::.,ual. Xo by-law::: hu".;e been e.clo!>ted nor 

have the c:irectors 0:::" -=t.~~ ";}'e:::."ocrs :c.et since inco!':porat ion. 



• 
Detenclunt T.!'Ui'tt operated the 'tre . .l1spo=tatLon bus:J..noss, v:1.11co. was 

the only corpo:ate activity shown by the recore., with truc~s 

leased fro~ hie ~i!'c. There ic nothi=e in the recor~ saowine 

tC.8:~ 8.'1.y such l~ase ';':805 OV'3'!' ::.u't hO!"izea. 'b y tl!."3 cor:~')orat1on 0::: any 

other act, CXCC?'t, 1:1:;: Tru.i tt testif1 ed., by "tak1ne it up" with. 

the ~ircctors 0: ~e~bers. 

year~ and no 7~inll tos 0:::- co::porate records ::e:;rt - l:l ~ least none 

... as proc..ueed.. 

of revenues ane:. expcns~s, cut no accounti!:.f: to anyo.:lO was r:.ac:.e. 

ccceptec. at'te!' :;,a:r.n.ent 0-: ~lC.OO ::l0:::lbership fcc anC: a certificate 

Some pal~ nottinc 

So.:::. J058. i7::"J!: t'c.e so::-v::, co 7:80::: extenc.ec:. from Palo ..;.1 to to 

s~ :;ose) ~ccorC.::'!" • .s to J. Schoultz, a ;n€:ctirtg of: eizht or ten 

Sao. Jose 

a rate 0-: 25 c,:m tz }?C-:J.r 100 pounc.s. ~e~berstip was increased 

in 1929 and aeain ir. 1930. 

15 cents ?cr :00 pounds. 30tr consisno=s one: consi::;.,'1ecs }?e.~d 

these charges. ':''::;.ere .,,;e::-e varia "viens f:-o:n these ratos fo::: 

ce:-tain cOmmoQit~es) o~t t~c oaS0 rate was usually on eeneral 

c.nd :r.ea~s. 

0: the corpor~tionl ~hat s~:ary ~r~itt received for o?e:::ating the 

tr"''' --·o .... t- ... ", on -o .... v J 
c~ .' J'O o.-y or .p"" .. r~+:;".c ..... tb A

-. bu ..... ~ ""e~s W"$ <:j,J."'':'.I ... ;;:'..,J. ". 'J. ;.. ~,,;,,... ll, If" .... w. ~\:;; "'_'" ~ ... 

pro~it~blo) o~ not. 

Trl1itt is the cole OpCl'Btor o~ the servicc; his testimony 

~ • .ccl tb..'3.t of me:::.bers ciisclose.s he c:ukes and alters l:ates. 

7d!'O 07i'!lS the vehicles '..l.seQ tlnd leased tilem (UIlw.:-i tten) to tc.e 

:luin teno.n ce. 



• 
Truitt's unsecured ~ote. Until 1932 Truitt received $160.00 

a mon tb. salary. This he late~ reduced to $140.00 and, during 
19~3J oe test1~le4 oe was not able to collect more than $25.00 

a month because ot a decrease in revenues. Nor was the $71.00 

a month paid on the trucks. The accounts placed in the reoord 

indicate that the operations as therein set up made a profit 

in 1932 or approx1~ately $2000.00, but these accounts did not 

1nolude "salar~ of Truitt. 

The record discloses that Truitt ~d not the corporation 

is conducting the operation. ~at excess ot revenue over 

operation has been earned has gone to Trlitt or to pay his 

wU'e tor trucks. Under such a record, we must disregard the 

corporate torm and deal with the individual substance revealed 

by re~uiring cessation or service as a oommon carrier until 

proper oertiticate theretor is obtained. OtherWise, a palpable 

subtertuge will be co~doued. 

The i.tlsta.c.t case is wholly analogous to Motor Freight 

Terminal Comnan.y v. Burke, (37 C.R.C. 59), where a s:1mi1ar 

orge.c.ization of Bus iness Me:' s MIl tu.al Exchange am sj~m11ar 

operations, more carefUlly set ~p, were held to be those of 

a co~n carrier and were ordered to oease end desist, and in 

which ~ appeal to the Supreme court for a writ or certiorari 

was denied. 

A cease and desist o~der should 1 $SUe. 
. ... , "--"--.. 

J.1l. order of tbis Commission :f'1nd1c.g an operation to 'be 

u:.lawtul eJ:.d directing that it 'be. di scon tinuei is 1.0. its oti'ect 

not u.c.like a.n injWlct10n issued "by a court. A v1olation of 

suct o~e.er cO!lsti tutes a oor.. tempt ot tb.e Commiss1on. 'rhe 

California Constitution and the Public Utilities Act vest the 

CoI:llll1ssion with power a.c.d authority to punish tor contempt 

in the sat:le ma..."lner and to the same extent as C01lt'ts ot record.. 

S. 



• 
D:. the even t a party is adJudged gu,1lty or contempt, a rille 

may be 1mpc)sed i.e. tb.e o.mOU!lt ot $500.00, or he :nay be 1m. -

prisoned tor rive days, or both. C.C~. Sec. 1218; 

Motor Frei~ht Terminal Co. v. Bray, 37 C.R.C. 224; re Ball 

and Ra~s, 37 C.R.C. 407; Wermuth v. Stsn~r, 36 C.R.C. 458; 

Pioneer Exnress Connan; v. Keller, 33 C.R.C. 571. 

It should also be noted that under Sec'cion 8 of the 

A~to Truck Act (Statutes 1917, C~aDter 213, as ~ended), a 

person who violates an or~er of the Commission is guilty ot a 

misd.eme.anor e.tl.e. is :punishable by e. fine !lot exceeding $1000.00, 
.' , 

or by impr1socment in the county jail not exceeding one year, 
or by bote. such !' inc and impriso.::unec. t. Likewise a shipper 

or other person who aids or abets 1n the violation of en or~er 

or the Co~!ssion is gu1lty of a ~sdemeanor and is punishable 

ORDE1~ 

IT IS EE:?EBY FOU1~ tb:lt Mutual Drayage Servi ce Compe.:.y, 

a cOTporat10~, and J. E. Truitt are operating as a traospor -

tation company, as de~ined in Section 1, Subdivision (c) ot 

the Auto T~ck Act (Cbapter 213, Stat~tes 1917, as amended), 

with co~on carrie~ status between San rra~clsco and San Jcse 

and interme diate pOints and wi thou t a certificate of public 

convenience on Ii =.ecessi 'ty O~ prior right w. tb.orlz1ng such 

operations. 

Based upon the finding herein ~nd the opinion, 

!T !S R:::~SBY ORDZR:zD that r::utuo.l Drayage Service Cot'l.pa.c.y 

and J. E. Truitt shall cease ~d desist directly or indirectly 

or by any su.bte!"fuse or device trom continu.ing st=.cb. ope!"at1 ~ns. 

Co"C:.1s:»ion 3b.e.ll oaU:3O a cort1:'16Cl. copy 0:' t~s dooision to 'oe 

porsonally served u~on ~utua1 Drayago Servioc Company, a cor-

poration, J. Z. Truitt, director, and upon .j. E. Truitt, 8Jl 

4. 



individ~alj that be caU30 cc:tified copies thereot to be 

mailec':. to the Di st=i ct .A tto:~eys of Se...~ Fra.'101 sco, San !<.:e.teo 

anc1. Sa.!'lte. Clare. cOt.:.r..ties e.nc. to the Department 0-: Public 

~orks, Division o~ ~iehwa~~, o.t Sacr~nto. 

T~e errective date of t~is orc.er dlall be twenty (20) 

days ~fter the ~ate at service upon de~endents. 

Dated at SM. Francisco, Calii"orn~a, this It,:;t:k Ci.e.y o~ 
~ 

, 1934. 


