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Decision No. 00

BEFORE TEE RATLROAD COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Appiication of
YUBA=RUTTE ORCHARDS COMPANY,LTID.,
a corporation, for an order authoriziag

)
%
the issuance of a promissory note azd ) Application No. L9333
tho execution of a deed of trust se~ ;

curing the sames

Devlin & Devlin and Diepenbrock,
by A. I. Diepexbrock, for applicante

V. Te MeGillicuddy, for minoxity
stockholders, protestantse.

BY THE COMMISSION:

OPINION

In this application the Yube-Butte Orchaxds Company, Ltd.
asks permission to issue & note for the sum of not exceeding
£14,000.00, payadble one year after date, with interest at the rate

of six percent. per anzum payable semi-annually, and to execute &
Qeed of trust to secure the poyment Of such note.

Applicant is a corporation organized undex the laws of
the State of California om August 4, 1911l It was orgenized
under the name of Los Verjels Zand and Weter Companye 2y pro-
ceedings duly and regularly kac and taken, its name was changed on
R or about Mey 14, 1931 to Tuba-Butte Orchards Company, Ltds Some
time prior to 1915 applicant comstructed a dem known as the Los=
Verjels Dam across the chammel of Dry Creck in Yuba Countye This

dem was constructed of concrete and is of the muliiple arck type
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Eastwood design, consisting of 16 arches supported dy vertical
buttresses. The daum hes a Zeight of about 58-1/2 feet from
stream bed with a c¢rest leagth of about 340 feet., The reser-
voir created by such dam as 1t exists now hes a capacity of ap-
proxixzately 1500 acre feet.

On Qc¢tobexr 7, 1930 State Engineer Edward Hyatt found %the
dem unsafe, unsecure, and unstable, and a menace arnd bhazard to
lives ané propertye. On January 30, 1933 the Stete Engineer
issued an order directing applicant %o meke ceriain repairs %o
the dam oxn or before Mey 1, 1933. These repairs were ot nmade
within the time specified. On August 22, 1933 the Derpartument
of Public Works of the State of California filed a proceeding
in the Superior Court in and for Yuda Courty, Califorrxia, asking
The court to issue its order preventing the compeny from operating
the dam 50 as to constlitute & menace and hazerd 1o lives and pro=-
perty, and that 1f the repairs %o tke dam are not mede within the
time specified by the court order, the der de destroyed and re-
moved. This action ic still pending. By virtue of an order
issued by the State Engineer on Jenuary 9, 1934, the compeny is
reguired to keep open the slulcoweys in the dam, Such order is
to remcin in effect until revoked dy the Statec Zngincer.

The record shows that applicent has made various unsuce
cessful attempts to obtain money from 1ts stockioléers or from
other sources to repair iLits dam and place 1t in & safe operating
conditions Recently it hes dbeen szuccessiul in obtaining a loan
from Benk of America National Trust & Savings Assoclation of not
exceeding $14,000.00. The loen is t0 be represented dy & note

payable in one year, with interest at six percent. per annum,

rayable semi-snnually and secured by a deed of trust on the cox-




pany's operative property and dy the unconditional guurentee of

D. McDonald, who owns 114,295 sheres of applicant's outstending
stock, out Or a toval of 182,359 shares.

To issue such note and execute sﬁch deed of trust the in-
stant applicetion was filed on February 27, 1834, Proceeds from
the note would be used 0 pay the cost of work necessary +to con-
ply with the orders and directions of the State Deparitment of
Public Works, and to make other necessary repyeirs and improvements
to applicent’™s dam and irrigation system, as IOllows:~-

"l. Extend length of present spillwey to total opening
of 100 feet. 17 feet on zouth end, 15 feet on north end.

2. Remove oléd timber spillways. ZExcavate into solid
rock bank 17 feet on south end azmé 15 Zecet on north end.

3. Fill arches Xo. 1, and 2, on 2orth end and arches
No. 16 and 17 on south with rock and pave floor with concrete,
Construct concrete side walls for spillway %o prevent erosion
of zpillway and provide conmecstiors for flagsh doards in
spillwey wallc.

4. CoOnstruct masoznry walls (of concrete or masonry rock)
on stream side of spillwey below dan sufficient to carry water
to stream clear o footings approximately SO feet in lengtk
on each side.

S. Additiomal concrete or footings of butiresses No.3,
4,5,6,7,13, and 14 where weathering of concrete has occurred
and bond %o foundation needs To0 de sirengthened.

6. Lower stream ded below dam and drein pond %o allow
for exexination O and strengthexning footings of buttress
No. 9, 10, and ll.

7. Remove old forms and c¢lear rubdbish and debris from
around dam.

E. topping to full extexnt »0ssidle of gll leaks in dem.

9. Construct removedble flash board weirs for spillway.

6 x 6 posts 3™ flash boards. 4 X 6 kunece braces. S* opernings.
Provide timber walkway across top of dam, .
L0 Instell metal sluice gate to replace log stop gate.
1le Znlarge mein irrigation ditch from Diversion Dem
500 feet down stream and line with conerete.
12, Clean main irrigation ditch throughout its lengthe.
13. Replace 3 timber flumes in mein Irrigation dizeh.”

The cost of the adove work is estimated at $10,000.00.
The exact cost caunnot be determined at this time., Iz addition,
the compaxny proposes to use any balance of the loan that may re-
mein after the completion of the above work aznd the repairs of

the dam to the satisfaction of the State Department of Public
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Works, to vay taxes and attoraey Ilees. The %axes €0 be paid are
reported at $560.48 and the attorney fees due a%t the end of 1931

at 3773.00. A. I. Diepemdrock, of the firm of Devlin & Devlin and

Diepenbrock, and who is also secretary of &pplicant, 1nd1catez7the
nearing, that he and his firm had rendered legel services %o ap-
licant since 1931, and that they e;pected payzent. ZHe, however,
4ié not indicate the amount thereofl

In addition to the above indebrtedness, the company owes
V. T. McGillicudldy $3,000.00 and D. McDoneld $7,000.00, and ec-
crued Iiaterest. No errengement has beer made t0 pay any of such
indebtedness.

The 1933 gross reveaue of the company was $725.,00, which
was less than its operating expenses. It is alleged %that i ep-
»licex¥'s properties are placed in a safe and good operating con-
dition, it car increase Lts revenues,

The granting of this application is opposed dy V. Te
MeGillicuddy, representing ths minority stockholders. Ee tekes

the’position that the company'is irsolvent, that it has no means

of paying the $14,000.00 or any less swa for which a note may be
issued, and that the execution of the deed of trust iz effect con~-
stitutes a sale of the properties. We are eware that 17 certain
provisions of the deed of trust are not met, the itrustee or the
beneficiary mey teke possession of the property and acquire title
thereto, Bowever, 1f the dem 13 not put im a sefe condition,
epplicent may be enjoized from using it, with the result that
those wko have dépended up?n aiplicant for a water cupply will de
in view of

withous water. TWe feel that/the offer made by D. McDonald,

nemely, that he will contridute his pro rate share necessary %0




pay the loax, if the minority stockholders &o likewise, what the
execution of the deed of trust does 20t necessarily meen the
sale of the property. mhe loan will enmable applicant %o pul
1ts properties in an oOperating comdiviom.

Decausze of existing rainfall conditions, storage of water
should be teking place powe The State engineer, realizing the
urgency of the situation, hes modified his order of January 9,
1934 and will allow applicant %o store a limited cuentity of
WateT. For the purpose of conserving such water as mey be
aveiladble, we believe that the repair of applicant’s ditches and
£lumes shouléd be undertcken immediately. Zowever, no part of
the $14,000.00 loan, or any part of & loan of & lesser amount,
should be expehded for any purpose except the repair of appli-

cant's dam, flumes and ditches, unless herecalter authorized by a

supplementel order. TUpon being notified that the State Depart

ment o Public Works has found tae repair work on the dam 1o
be saticfactory, the Commission will consider a supplemental ap-

plication for permission to expend the balance of the loan.

ORDER

The Commission having concidered applicant's request to
{ssue & note L£or not exceedirng $14,000.00 and execute a deed of
trust to secure the payment of said note, a pudblic heering having
been held before Exaniner Fankhauser, the Commission being of the
opinion thet applicant has need for such funds as 1t will obtain
through the lzsue of the said $14,000.00 note, and thet this

application should be granted, as herein provided, anc 20t other—

wise, therefore,




IT IS HEREBY ORDERED that Yuba-Butte Orchards coxpexy,
Ltd. be, and 1t is hereby,'authorized 10 oxecute a deed of trust
similar in form to the deed of trust filed in this proceeding, to
secure the payment of a note Zor the principal smm of not exceed-
ing $14,000.00 payeble one year after date with interest at the
rete of not exceeding six percent. per anpun payeble semi-aznually,
the issue of which note is heredby authorized.

The autbority herein grented ic subject to the following
conditions:w-

L. No proceceds ohtained through +<he issue of the zaid
$14,000.00 note, or tarough the execution of caid deed
of trust to secure the payment of a note for a losser
azount, may be expended for any purpose other than
the repair of applicant’'s dam and the repalr and en-
lexrgement of its ditches and flumes.

2. Yaba-Butte Orchards Company, Ltd. shall file with the

showing
Rallroad Commissioz monthly reports/in detail the
expenditures incurred in <he sepalr of its dam, and
the repair and enlargement of its ditchos and Tlumes,
Said repairs to the dam shall meet the objections

raised, or whick may de Talsed, by the State Departe
ment of Public Works.

3¢ Sixty (60) days defore the maturity of the aforessid
note, the directors of Yuba-Butte Orchards Company,
Ltde shall give the compeny's stockbolders an oppor-
tunity to contridute their Pro rate share necessary
o pay the said $14,000.00 note, or note for a lesser

‘amount, t0 prevent & sale of the companyts prop rities.
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4. The authority herein granted will decome effective
fitteen (15) days after the date hereof and after
applicant hes paid the minimum fee prescrided dy

the Public Ttilitles Act, which fee is Twenty=Tive
($25.00) Dollars.
Se Yuba-Butte'OrchardsVCdmpany, Ltde s3hall keep such re—

¢ord of the lssue of the note herein anthorized and
of the disposition of the proceeds as will enadle

it t0 file on or Yefore the 25th day of each month

a verifled xepoxty as reguired dy the Railroed Come~ v
mission's General Order No. 24, which order insofar
es applicable, is made & part of this order.

6o The authority herein graented to execute & deed of trust
is'for The purpose of this proceeding orly, and is
granted only insofar as this Coxmission has jurise
diction uznder the terms of the Public Utilitlies Lct,
and is no%t intended es en approval of seid deed of
tTTu3t as o such other legel requirements 0 which
seid deed of trust may be subject.

DATED at San Francisco, Californie, this _247 day of

April, 1934,
@£%A .t
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Commissioners.




