-) f‘ 4 "‘l. ”~ "
Decislon No. 20

DEFORE TEE RATTROLD COMISSION OF

CERTIFICAL EICEVAY CMPRIZRS, DIC.,
8 cormorution,

Complainant,
VSe Case No. 3777

CLRLES J. CAMRLE, doiag business under
the fictitious neme and style of
SAN DIECO FORVWARDING COMPANT,

Defondant.
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Walleco X. Downey, for Complairant.

F. A. Jones and C. J. Cemble, for Defenléant.

Zerne Levy, G. E. Dufly, Zor The Atchison,
Topeka & Sante Fe Rallway Compoay,
lntervenors as their interosts mey sppear.

BY TH'E COMLIESION -

o2INXNTON

Tals procecding arises from the complaint of the Certifi-
ceted IZigaway Carriers, Inc., alleging (1) taat Cefendent hes
been, and Is novw caarging rates for the traasporitation of nroverty

betweon Los Angeles and 3am Diepo less and/or &ifferent thean +he

rates contalined in anls teriff on file with the Commissicn, and

(2) that the rates conteined in seid terife are unjust,
unreaconable, Lasufficient and noncompeasatory. Defendant
denles the ellegetions of the complaint.

A public nearing was had before Ixaminer Browa &t Los Angeles,
oz April 3, 19%4.

Iz Qctover, 1931, defendeant, azn ialividual doing business
undor the Ticsitious neme of San Diego Forwarding Company, com =
menced transporting pronerty as a common caerrier from Los Lngeles

to Sarn Diego. Shiyments werec picked up a%t the store door of

the consignor et Los Lageles by & local drayege coacern employed
by defendant, hauled 0 the terminal of The ALtchison, Topexke &




Sente Te Rellwey Compony, Loaded into & Zreight car of the raliroad,
ransported to Sen Diego, and delivered by a local dfayman employed

by defendant to the store door of the coasignee at Sea Diego.

Defendant issued through bills of leding and held nimsell out o

the general pwolic $0 perform a through store-door=to-store=door
sexrvice. Zis method of operation constituted that of an express

corporation. (In Re Investiretion of Frost Tast Freight Service,

3L C.LR.C. 668). Defendent now operctes in the same manner, with
the exception that celiveries at San Diego cre made with bis omn
trucks,.

Taen Gefendant first atarted his operztions he filed & tdrirf
with this Commission purporsing %0 name class retes, and a limited
numver of commodity rotes, between Los angeles und San Dlego.

Tae tarif? was not accepted for filing, as it did aot comply with
tao Commission's rules relating to the constructioa of terlfrs.
Thereaftor,'on Yovember 12, 1921, defencant %tendered for Iillng
Tarif? C.R.C. No.L, whick contained commoldlty rates oF 40 centsl

on uncreted furniture, 60 cents on luggage, 40 cents on ranges,

and 35 ceats oa all other merctandise. Tols tarifl wac eccepted
for filine and vecame ellective Décembe: 15, 1931. On ZTecember 14,
1925, another teriff,designeted Tarifl C.R.C. Noe.2, wmas tondered
foxr £illing. This terifl named commodity rateé on erated fura-
itdre, household goods, lugzage and rangcs and o scale of class
rates governed by the Coasolidated Freligat Classification.

Defendant was not 2 party 1o the Consoliﬁated Treizht Classification.

mee tarifs wes defective in other respects and Tor vthese reasons
2 : .
1% was rejlectela In lieu 6F this torif? lefendant filed, elffective

L
211 rates nerein are stated Ln zmounts per 100 pounds.

2 .
Defendant wes notisied by letter the reasons for vhe rejections
or the tarifs [File 302-E, Decemver 16, 1931).

2.




Tebruary 15, 1932, a toaril? also designated as Tarilil C.R.C.
No.2, waich contoined commodity rates of 237 cents on certaln
iron and steel azticles? €0 conts on luggage, 40 cents on ranges
end 75 conts on merchandise, not otaerwiae spfc::ied, (excopt
explosives). This texifl was supplemented‘ Lo provide e rote
of S0.cents on tanks, iron or steel, zosolire, z2nd on gasoline
punps, and a rate of 75 cents oz wncrated furniture. Cther

supplements o Teriff C.R.C. No.2 were isscued, as ¢

-3

ell as Taril?
C.R.Ce ¥0.Z, all of which were rejected for various reazons.

Brfective April 2, 1934, defendant Lssweld & new tarill
(CuR.Co Noo4), naming specific comrodity rates ranging from 28%
ceavs %0 75 cents.

Taus, during the neriod extending lrom the Iinception of
defendant's operation until February 15, 1932, defendant's {iled
rates were 40 ceats on unerated furaniture, 60 conts o2 luzzege,

40 cents on ranges, and 35 cents orn all other commodities handlel.
During the period extending from February 15, 1932, uatil April %y
1934, she only rates lawlfully in elfect wero 28~ cents on iroa or
steel articles, as heretofore named, 60 cents on luggege, 40 ceatls
on ranges, 50 cents on iron cr steel tanxs and gzasoline pumps,

75 cents oa uncreted furaiture, aad 35 cents on all other comnodl-~
tles tranzporited. The SC-cent and 75-¢ent raves becaue elfect=
ive May 6, 1932. AHL1 of the xrates lawlully in offect included
a piekup sexvice within a radius of sewven miles Ifrom Fifth Sireet
and Central Avenue, Loz Angeles, and delivery service witaln a

radivs of thrce miles from the Zfoot of llarket Svreet, San Diego.

3
Castings, loose; pipe; condult; bol¥s; nails; and Lron and steel
articles nov finisiaed.
4
Supplement No.2, offactive Moy €, 1932

5 .
Irn each instence defendont was actifled ¢ the reasons for tee
relection of tioe supplemeats or tarilil

Se




Tee ovidezco and lefenlent's own adwission zhow that he Las
Tlegrently dlisrezexded hie serifrf. Iz the main, he has applicd
a rate of 28% cents on all commoditlios clmssified 4th class, or
lower, in the current Vestern Classification or curreat Excention
Sbeet,6 end & rate of 35 cents on argicles classified higher then
4tk class. But these bases uewe not been cornslsteontly Lollowed,
25 the record shous that rates hlcher than 35 cents navo beea ap -
plicd oo some commodities. . loreover, defendant has wade abzornti
of drayazc catrges for av least two suippers without any tarlifls
sutecority for 50 doins. These two salppers are locateld in Vernon.
Ween defendent first inaugurated -his service to San Diego he picked
up shipmen on. This he wos ordered %o ceace and desist
from doing ac the nractice was found to be in violation of the Luto

.

Truck Transportation zct. Coast Mruek Line vs. £. J. Gaadble,

Deeision Wol.26186 (July 17, 1933). Thereaftor, delfendant cover-
ed lnto %the absorption arrangemen*ts with the Verpon cshinpers and
thus accomplisned Lndirectly what he was oxdsared t0 ceace and desist
from 40irg vy Declizion No.28166.

Defentant advanced several rcasons for ais malmpractices,
none of walek iz coavincing thet e was innoceatly oporatliag iz
violation of law. Ze 1s not irexmerienced iz rate and tazil?e
matters dut on tne contrary ue has hed a2 wlide range of experieace
in tals Tileld.

Not only has defendent deviated from als tariflf bHut he kas
also malntained a gohedule of rates walecn are so ridiculously low
that taey ¢roated unfalr campetition with the existiag caszicers
operating vetween Los Angeles and Sen Dlego under the Comnissiloa's
Jurisdiction. . Gonerally speeking, these rates are 285 cents for

4th class, or lower, =2ad 35 cents lor coxmodities rated ls%, 2nd

& clacs, or multiples of 1lst closc. Tae 28%-cent rate is

)
Defenlant was never a perticipating carrier in el+h
Tiesterp Classilicatlion or tue IxXception Shect.

e




below the out~-of-pocket cost of zervice, but by maintainiag
this unduly low rate defendent can obtain a lerger shaxe o2
the higher class traffic than he would under the scale of rates
naintained by nls competitors. Tairty six and eight tentas
nercent (36.8%) of the troflfic handled by defonfant iz Tirst
class, and 24.8% 2nd class, as contrasted with the tzallfic of
the Motor Freight Terminal, of waich 9.4% is lst class and
7.1% 15 2nd cless. But even with & substential volume of
the higher grede vraflic the overall scale of reatez is 20t
compensato:y.7 Defendant claims te 1s onerating at o profit
but nis statement is unsubstentiated irn the record. 0a the
contrary, in a letter written %o one of nls employces, he
steted: ™ * * * this business, as you should know, is a0 zold
miae and for months has not made exnenses. Last monthealone
I dug down 1o my owa pocket to pay out $268.73, * X X ¢

Ia addition to defendant there arec four coumon carriers
operating undsr the Commission's Jurlisdiction between Loz Angeles
and San Diego. These carriers are The Atcnlson, Topeka & Santa
Te Rellway, Lotor Freight Terminal, Coaat Truck Line and
California Merchants assoclation, Ltd. The class rates of
all four carriers are 56% ceats first class, 42% cents secoand
clasg, 354 cents third class and 285 cents fourta class. These

rates had tuelr origin ip the class rates originally established

by Toe Atchnison, Topeka & Santa Fe Rallway yecars ago and modified
9

by various gereral increases and reducitions.

17'

This i3z clearly shown by Exnibit No.9 offered by complalnant.
e

Decemper, 1933.
9

25% incresed effective June 25, 1918 (General Ordex N0.28 of
the Director Geaeral of Railroads); 25% incrcase effective
Jugust 26, 1930 (In Re Apnlication of A.T. & S.F. Ry,, et al.,
18 C.R.C. 646); and & L0% reauction effective July L, L1922,
(Reduced Rotes 1922, 68 I.C.C. 676).

Oe




Tho Atcuiczon, Topeka & Sasnta Fe Rallway rates were originally

non=intermediate in application to meet waler coapetition,

authorized vy this Commission In e Annliecation of A.T, & S. Fe

Railway, Decision No.3437 (Juze 19, 1916), 1l C.R.C. 368,
and are thus presumptizely depressed rates., Unitlil December 7,
1931, ttey aﬁplied only from depot to depot. Effective oz
vals date The Atchison, Topexa & Sante Fe Rallway ineugurated
a store~door picxup anl delivery service between Loz Ahgeles
and San Diego and adopted the depot to depot rates as the
store~door fates. For the service nerlormel the rates are
clearly lesc than maxinum reasozable rates, yet defendent i3
ralntalning a scele of retes so nuweh lower then these depressed
rates taat by any standerd of reasonableness they are absuTd.
Trensportation ¢conditions in this state are demoralized
enough wittout the regulated carriers adding to the demoralization.
Tostablility in transportation is not 1o the public interest

\In Pe Tnvestiration on Commission's Own Motion into the Omerations

of Transnortotion Svystews, 38 CoReCel}. Nor should shimoers %e

permitited to retaln charges which are illegally accorded by &

carrier (Irn Re Investiration of illen ®Bros, ¢t al., 37 C.R.C.

747), for the shipper ls charzed with & xknowledge of what the

torlfl coateins (€. & A. R.R. v, Rubv, 225 U.S. 155, Western

Transit Coe ve Ledle & Co., 242 T.S. 448; Ualted States v.

Standard 01l Co. of Indiana, 155 TFed. X5; Beatrice Creamery Co.

Y. C.B, & 0. R.R., 107 I.C.C. 568; Civens V. L. & N. R.R.Co.,

240 T.C.C. 605, 606).

From the record herein we are of the opinion and so fiﬁd:

l. Toat defendant nas ccsessed and collected for the trans-
portasion of property from or to San Dieso rates less and/or
dirferent than %hose contained 12 Lts elfective turiffs on file
with the Commission in violation of Sectioz 17(a) of the Pubdbliec

Utilities Act.




2. That defendant be ordercd vo imzedletely cease oné

Ceslsty and therealfter avstaln from epplying, demending or
~~gOLlecting rates: less or Qifferent then the rates contaiaed
in 1tc tariff on file wita the Comxd szion.

e That the rates wmelntalned by &clfendant for the 4rans~
portation ol property from Los Angeles to San Disgo heve been
in the past, and are pow, uwnfuly end unreasonadbly low in vio -
lation of Sectlon 13 of the Public Utilities Act.

4. Thet within 4wenty (2C) days from the Cdate hereol
defondant be rcguired Vo submit to the Commlssion for ite
copproval a aew tarifl contelning classlo rates not less then
56% cents first class, 42% cents second class, I5% cents third
class and 287 cents founth &lass and such necessary comnodity
rotes as may ve ayproved bhy the Commission.

Se That concurrently witk the £iling of the feregolng
taritf delfendant ¢ recuired o cencel in 1ts entirety taril?
C.R.C. Y0obe

6o Toat defendant be reguired ©o fortuwitu proceeld in good
foith to collect all outstandling undercharzes and refurd all
outstending overctarges and not later than July 1, 1934, report,
under oath, to thls Commiasion, the cmount of undercharges e
has collected and the cmount of overccrargzes he nas refunded and

Ll

4
~

oS cs nevo aot veen collected, thea report in detall

teo proceodinsgs taxen, looking to thelr collaction.

wla’

Due to the rates mainteineld by defendant?s coupetitors, 4t is
20t . pozsidly on this recori to estadblish maximum reaszonsble cless
rates. IFowever, there Lz no Justilfication for defendant malintaine
izg a lower scale of retes thaz his competitors (See In Re Xetter
of Susiension of Locael Tunress Terill of Californie Mercaanis
L2SOCLATIOR, LTG., DECLELOD NOWLE4OG, UCTODOT 20, L9id)e




7. That upon the collection ¢f the existing undercharges

tbe Attorney for this Commizsion be direxted to comzence &z actlion
in the name of the People of the State of Colifornia for tae
recovery of venclties for the violation of Section 17(a) of the
tolic Utilities Lot in an amount not less tnuar the sum of the
total underconarges so ¢collected.
8. Taat defendant ve nlecnad upon notliee that Juture
violations of Seetion 17 of Lic Utilities Let will De

subject tO severe menalties Z 31 C.R.C. 732),

or the revocation of btis ove

This nroceeding having veen duly heord and suomitted, the
Comzicsion now belng fully advised, ond baslog 1its order on %the
findings of fect and coaclusions contelned in +the opinion which
precedes thiz orxder,

I7 IS WIRZBY ORDINED taat Chorles J. Gambdle, operatiag under
the ficvitious name and style of San Diego Forwarding Coupany,
be and he is teroby oxdered and directed:

1. To immediately cease and desist and thereafter adbstein
from chorging, demending, collecting or recelving any charges
for the transportation of pronerty frox or %o San Dlepgo zreater
or less or different than %hose shown in ais tarifl lawlully on
fiile with the Commission.

2. Mo zubmit to tae Commission for lts approval, witaln
twenty (20) days from the date nereol, a new tarifl contelnling
rate; not less thaa those scet Torth in finding No.4 of the
opinion which orecedes hié“order, and +to cancel ian 1vs eatirety,

coneurrently with the effective dete of the aforeszald tarifl,

his Locel Freight Tarlfl No.4, C.R.C. NO .4.

8.




. To Torthwlth diligentiy and in z00d faith proceed
to collect and colloect the amount of all outstanding undercher ges
and refund oll outstending overcharges, and not luter than
July 1, 1934, report %o the Commissiorn, under ocath, the amount
of undereuarzos ne has collected oand of overcharges he has
refunded; and if all undercharges heve not beer collected and
overcharzes refunded, t report in detall the proceedinss taken

looking %0 tneir collection and refund.

I7 IS TERZRY FURTEER ORDEEID that the Attorney of thals
Commi ssion be and ne is hereby directed to commence an action
ir the name of vhe People of tane State of Californls, in the

Superior court of the State of Belifornia, in and for the
- ]

Couaty of San Diezo, for recovery of nenalties Ior the violations

of Seetion 17(a) of the Dudlic Utilities ict in en amount 0ot

(]

less than the sum of the total undercharges.

Dated at San Fremecisco, Californie, this

-’Lpril H 1934.

CUNLILES L 0NLAS .




