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In the Matter of the Investigetion on
the Commission®s own motion into the
reasonableness ol the rates, rules,
regulations, charges, ¢lassifications,
contracte, practices, service and
operation, or any of them, applicadle

" to natural gas service on the sysvem of
PACITLIC GAS AND ELECTRIC COLRPANY.
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In the Matter of the Investigation on

the Commission's owa moticn into the

reasonableness of the rates, rules,

regulations, charges, ¢lassificetions, \ ‘
contracts, practices, service and opera- Case No. 3607.
tion, or any of them, spplicable to

artificial gas service on the system of

PACIFIC GAS AND ELECTRIC COMPANY.

BY TEE COMMISSION:

OPINION AND ORDER |
ON SUPELEVENTAL INVESTICATION.

Urder date of March 26, 1934 the Commission issued its
supplemental oxdexr of investigation ir the above metters o
determine whether Decisior K0.26512 ismed Dy the Commisslion oz
November 13, 1933 reducing natural gas rates ou the sy;tem.or
the Pacific Gas and Electric Compeny should be eltered, amended
or rescinded and whether the above proceedings should de re-
opened for further hearing and concidexravion. Tpe matter was
heard before the Commission or Tuesdey, April 10, 1934. The specif-
i¢ purposes of the hearing were %0 consider the status of the

company*s rate litigation pending in the United Stetes District

Court involving the said Decision No.2635.2 (Pacific Gas and
Flectric Co., Plaintiff, vs. Railroed Commission, et cl., De-

fendants, In Eoulty No.3660 S), with particuler regerd to the
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‘opinion of the court rendered on the motion for interlocutory

injunction; to comsider the advisebility of the Commission

- directing the preparation of an inventory ené eppraisels of the

' ccmpany's gas properties; Vo coasider the possidility of
affording sudbstantisl rate reliel to the pudblic prior vo the
ultimate dispositiozn of the present litigation In the couxts
some years hence. Such relief could de alforded through a2 pos-
sidle reopening of the above matiers snd the issuance of a fur-
ther rate order or a new investigatior into the gas rates of the
coxpany, or through a compromise of the litigatiom. The public
}s vitally interested in zll of these mtiers end 1t wes appro-
priate and essential thet a public hearing Ye had ot which tine
the ¢ity representetives ené other pearties I1n invterest might de

heard.

Status of Tederal court litization

On November 13, 1933 the Comxisslon issied 1vs order
in the above matiers reducing the domestic and commerciel zatural
ges rates of the Pacific Gas and Electric Compeny some $2,100,000
annually, & recting the selid rates to be mede retroactive so as
to epply on meter reedings tekern oz end after July 16,1933.
The company riled an action ia the Distriet Courxt of the United
States attecking the validity of the Commission's order and
on December 14, 1933 obtaimed en order of court restreining the
effectivenoss of the seid order. A motion for an imterlocutory
injunction was zrgued before the three Juldge stalutoxy coyrt con=-
vened for the purpose of heering the matier oz Jmuery 19, 22,
end 25. On Tebruery 5, 1934 the court filed its opinion granting

an interlocutory injunction. (Pscific Gas end Electric Co. vs.

Railroad Commission, 5 Fed. Supp. (4dv. Op.) 8783 The decree

was signed and filed om Fedruery 15, 1934, and the matter referred
to Hoporsble E. M. Tright, Special ifaster, for the purpose of triasl
of the matter de novo. In view of this fect, new evidence will
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be offered by all parties to the proceeding and the trisl will
necessarily be protracted. From stetements of counsel given in
the course of the recent hearing before the Commissioz it appears
thet 1t may well be three or four years hence before & final ed-
judication of the metter may be had in the Supreme Court of the
United States. Iz the absence of rufther action by the Coxmission
relative to the ges rates of the compeny, the public will not be

assured of any rate relief Zrom the presexnt level of ratec being

cherged, until the matter is flnally disposed of by the Supreme
Cours. A% that vime such rolief will e accorded im the event
the Commission's order ic sustained. Pursuant to & condition of
the decreé of the cour:t the company hes £1iled with the court &
stipulation egreeing to refund to itz consumers all sums collected
in excess of the rates prescrided in the Commission oxder, to-
gqther wifh such interest es the court mey Iix,in the event it
r21ls to moke its plea good. The perforzmance of this obligation
is secured by & surety boad on file wiih the court.

The Comxission's Tate order is now undexr attack or the
ground that it violates the rights of the plaintifl under the
14%h Amendment to the federasl constitution. - The Is sues before
the court are set forth at length in the opiaion of the couxt
£4led on the moilon for the imterlocutory injunction and need not
be reviewed hercin. Suffice it to say thet the court in testing
the validity of the rates preseribed must £ind the fair velue of
the company's properties as reguired by the decisions of the
Supreme Court, determine expected revenues, reasoneble operating
expenses and whether the return to de derived constivtutes &

reasonable return on the fair value of the company*s propgrties.'

Preparation of an inventory will be ordered

In tae proceedings before the Commlission the Comizgion®s
staft offered no ovidence relative to the reproduction cost new
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or reproduction cost new less accerued depreciation of the company’s
ges properties. The comnany offered evidence zlong this line |
waich tﬁe Comission found %0 be unconvincing end of no poyitive
value, the reasons for such conclusions delng set foxth in the )
Commissionts decision. The rate base used in the commission's>
decision included the historical cost of the conpany's propexties
a; reflected by certain company valuetion studies supplemented

by §9rtain historical dook figures. At the recent hearing in
this matter if wes shown tar ough the Commission's Valuation
Vnginee* C.;.Abss that an invenuory and eppraisals, both on
hi°torica7 coct end roproduction cost new bases should be prepcred
in order to arrive at dependadle Tigures reflecting such cozts.
Tithout such studies accurate and dopendable figures cannot fe
obtained anaﬁin tpe trial of the.federal court case the,Commi§sion
would be compelled to resoxt to the application of price transla-
tion factors 1o undependable base figures in an effort to rerlect
rresent prices, the method hcreto;o*e used by the coxpany, the

results of which were repudlagted by the Commission iz 1its opinion.

It would be unfair to thg pudblic in the defense of the federal

court action to acquiesce in fesults o obtained. Numerous com=
pelling reasons for his coaclusions were giﬁen by witness llezs |
vand his views were not contiadicteq. Lt appears that a proper
end sound defense of the federzl court suit requirez that these
studies be prepared and used therein. The ctudies should be
gompleted as soon &s norsible and the trial of the pending action
should be deferred unti’ this evidence is eveiladble.

The preparation of an inventory will entaill considerabdle
exponce and the Commics ;1on cannot and should aot bear the expense
incidont thereto. TUnder the Pubﬁic Utilities Act 1t is contemr
'plated that necessary inventories of pudlic utility properties will
be prepared by the utilities affected end the Commission is granted

specific authority to compel %he preparetion of such invenxoriea.
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In this matter the utility will be directed to prepare‘thé

1nventbry, the szteff of the Raillrozd Comﬁission ané engineersv
of such of the cities as care %o participate, checking the work
es 1t progressec. It eppears that the necessary inventory and:
valuation studies can be prepared within a yeaxr oi foufteeﬁ
months.

. The situation relative t0 the ges properties of thiz
conmpany is singular. It iz the only major utility of its kind
42 California thet does not have either an accurete inventory
from which appraiéals mey be prepared or gceccurate figures re-
flecting book costs.

The prepsrstion of the veluation studies herein re-
quired will not delay the fimel subdmission of the Lederal court
case to the mastexr for any appreciable period. TFurthermore, the
stipulation and bond on file with the court zdequately provects
the pudblic and gives essurance that the sums collected in excess
of the ravtes fixed in the Commission's order will be refunded
with interest should the order de sustained.

The inventory end appréisais herein contemplated will
be aveileble and usedle in the future regulation of this utility
_as well as iz the trial of the suit in the federal court. The
inventory can be kep% current under proper accouﬁting methods, -

and the compeany will be required to 4o so upon its conmpletion.

A new proceedins before the Commission will be {nitiated

Az above noted it will‘probably'be sdmc yeers bdefore
the vell@ity of the rote order under attack is £ine1ly determined
by the courts. This is no criticism of the courts, but rather
a recognition of the fact that litigation of this type where a
triel de‘novo is ipescapadle and wher the testimony to be ad-
dnéed is highly technical; i3 nececsarily zmpossiﬁie of early
determination. Tt 18 obvious thet the Commission chould endeavor
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to effect Trate rolief to the public prior to the ultimate éde-~
termination of the present litigation. This can be done by the
medium of & new rate case, 2 reexemination or'relevant fects and
the promulgetion of & new order, which order upon Lits issuance
will supersede the order now in litigation. Such an order might
effect a reduction comparsble with the one now under attack or
a greater or lesser reduction dependent upon the facts developed
in the. new record and conditions prevailing & year hence. TUnless
stayed by judiciel process the public would ohtain the rull'
benefits .contemplated forthwith upon the issuance of the'o;deé;
‘. The opinion of the District Couxt of the United States
on the receat motion for interlocutory injunction held that
ixasmuck Tas the Comxission has departed from the rules laid
down by the Supreme Court Zor the determination of & proper rate
base, .a hearing of the cese de novo is inescapable.' In suckh
a sivuation, it decomes our duty to grant the motion for az

irterlocutory injunction. Such course is apmroved in Qhio 01l Co.

v. Conwey, 279 U.S. 813, 815, * * * =

The court meade specific reference © the observations
contained ir the Commission opinion that "During its extire history
in establishins reasonable rates for utilities siamilar to this
compeany, o detezminé a proper rave base this Commission has
used +he actual or estimated historical costs of the properties
undepreciated, with land et the present market? velue. Consistent
with this, it bas used the sinking fund Ie thed to determine the
allowance for depreciation %0 be included in operstion expenses."

The court then observed "This theory, whick was followed by the

Commission in determininé e rete base, has been repudiated by -

the Supreme Court. (citing cases.)"
| Relative to going concerm velue axd the t;eatment
accorded the subject by the Commission the court obse:ved: "It

1s essential that golng concern value be included in the estimate




ef"the faoir velue of the property upon which rates are %o be
Tixed."” TFrom these observations and others conteined in the
courtté oéinion, it appears that the imzediate e:fectiveness of
the COmmissidn's rate orders is in jeoperdy so long &s the so-
celled prudent invesiment theoxy of rate mexing is Dllowed. The
ruling o2 the court would indicate thet in such & zituation where
the Commission departs from the rules leid down dy the Supreme
Court for the determination of & proper rate dbase, 1% 1sﬂthe
duty of the court to grant the motion Lor an ;nterlocuto:y ine
Junetlioz. These observeitions of the court, of course, doﬂnot;
mean that the Commission®s order im the particular case will not
be susteined in the trisl of the cese oz the merits. The court
in its opinion has not discussed the case on the merits, but in
thet regerd simply stated that o ¥risl de novo is inescepadle
for the finel determination of the case.

Constructive action in the premises suggests and re~-
Quires thet s new gas rate proceeding bYe initiated looking to the ’
promulgatioﬁ of & new order predicated on such findings as found
necessar& by the court. A falr velue rete bese should be doterw
mined on dependable valuation evidence and the rates fixed con~
sistent with that approach. By this action of the Commission
an interlocutory injunction mey well be defceted, should the
new oxrder de the subdject of at¥eck in a new court action.

Coxbridze Zioc. Licht Co. ¥. Atwill (1928) 25 Fed. (24) 485.

Furthermore; should a determination on the merits bYe unevoidedle

in such a now court actilon a trial de novo with its attendeant
cost and delay may possidly be avoided. Persistence in the use
of past fafe naking policy uné practice of the Commnission will.
dereat in a large neasure the effectiveness o the COmmissioﬁ's
action incsmuch as interlocutory injunctions under =ach cireunm~
stances are apparently inescepadle. It ic bDetter that tre
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practice be chenged ernd that the rstes promulgeted by the Com=

mission be tested on the feir velue rate dese and the bemefits of
rate reductions theredy nade immediztely availedle to the public.

in such a new proceeding the iaventory and appraissals,
2s directed by the Commission herein, will be‘required. It is
therefore reasonadble to expect that the new case caxn bde completed
in a yeer or fourteen months and a new order then issued which
with greater probadllity can de successfully defended upon &
motion Lor interlocutory injunction.

A new reve order issued a yesr frox now would superzede
the order now under attack and thereby limit the scope of the
present litigation to the vallidity of the rates under attack for
e period of approximately one year and nine months, from July
16, 1933 (retroactive effective dzte of the Commission's order)
to cuch date as the new order becozes effective. Thus the |
present litigation would involve approximetely three and one-half
million doilars, the right to which would be determined by thé
. courts'tpon completion of the litigetion some years hence, The
full measure of relief o which the pudlic would be entitled would
be realized upon the issvance of 2 new oxder azlong the lines above
indicated, if being assumeé thet an invterlocutory injunetion could
in such event de defeated.

The advisability of the institution of = new Tate ine-
vestigation before the Commission, as well &s the advisability
o the Commission direcving the preperation of e detel led inven-
tory of the company's properiies, Ifrom which valuation studies
could be prepered Tfor use in the trial of the Lfederal court case,
as well as in future Commission proceedings, were gexerelly

discussed and considered by perticipents in the cource of the
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hearing of Apxil 10, 1934, and all of the ¢ity sttorneys snd other

pudblic representetvives expressing themselves on these specific
mztiers egreed that the actior nerelnabove prposed should de

teken.

The compveny nroposzl of compromise . -

'In the course of the hearing the company filed a returz
to the supplemental order of investigetion in which it reiterated
its contentions heretofore set forth in the petition fof rehearing
- filed with the Commission, as well as the contentions being mmde
in the federal court esction. By its return it'expressed e willling-
ness to lmmediately settle and comproanise the litigation. Tarougk
its counsel the company specifically proposed a settlement under
which (1) the compeny mwould er:ect'an imm?diate Tete reduction in
1ts natural gas rates of aprroximately $1,050,000 amnually, this
boing approximately SO per.cent of the reductior ordered by the
-Commission in\ifs order of November 13, 1933; and (2) the company
would agree to write off to surplus the so-celled cut-over expense
and extraordinery maintenancg costes carried in suspense accounts
in an emount in excess of $l,500,000. in the proceeding:berore
the Commiscsion, as well as in tae federal court litigation, the
compeny -hes contended that these sums should de amortized and
included as operating expenses ir measuring the results of cpmpany
operction. Irn the Commiscion decision of November 13, 1933, the
compeny cleims were disallowed and the reasons fully stated in
the opinion. .

At the hearing of Apxil 10th a number o attwrneys repre-

‘senting cities served by the company urged that in no event should
o comparny proposal of a compromise be accepted which di@ not )
accord relief to the consumers retroactively % July 16, 1933,
the dete to which the reduced retes in litigetion were ordered to

o

apply. The compeny wes granted the right %o enlarge upon iis
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proposal end comply with these suggestions of the cities, by £iling
with the Commission on or before April 16, 1934 ony further formsl
propoéal which it cared té submit. The compeay Ifiled nothing fur-
Ther.

The comproxise proposed by the company will be rejected.
The contentions made dy the company in its return end orslly ztated
at the recent heering were cerefully considered and mled upon in
connoction with the Commission's denisl of the petition for re-
hearing filed by the companye.

The opinion rendered by the Dictrict Court of the Taited
States in granting the interlocutory injumction does not in any
degree ness uporn the morits of the case. The Commission in fixing
rates in this matier followed the policy which it nas ﬁonsistently
followed during the past twonly-one yeers in Tixing rates for this
and-like utilities. To determine the proper rate dase the Com-
mission used the best aveileble historicel cost deta reflecting
cost of the properties undepreciated with land at market velue.
Consistent with this i1 used the sinking fund method to determine
the allowance for deprecistion To.be inciuded in operating expences.
The development of new end accurate historical cost figures as
adove contemlated will undoubtedly demonstrate thet the cost:
figures used in the Commission determized rate bese were libdberal
and in fact exceeded the cost of the propexrties.

Since regulation was undertekén by the Commission this
coupany has acgulesced in the methods zbove deserided and during
.this long period of time hes developed and prospered as heve oOther
mejor Celiforniz utilities. We believe that the rates fixed are
feir end just and will be susteined in thke federal court pro-

ceeding when reenforced by the valuation studies herein directed.

Conclusions.

Consi stent with the foregoing observations: (1) The
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company will be directed to prepere a detailed inventory of its

operative gas properties, the work to be undertsken immediately,
completed within one year from dote, and the staf? of the Railroced
Cormission snd the representatives of the cities affected to be
accorded full opportunity %o check the inventory while it is in
‘the course oI preparation. TFrom this inventoxy cen be prepared
euthentic historicel cost and reproduction cost new appraisals.

(2) The Commission ﬁas todesy initiested a rew proceeding
into the reasonableness of the gas retes 0f the Pecific Gas and
Zlectric Company, this proceeding to rum more or less coacurrently
witkh the federel court procecédling. In this mtter the new
valuetion data prepared will de used. It 1z 10 be anticipatsd
that a new order will be issued in & yeér or fourteern months hence
fixing a rew level of rates to apply forthwith -~ based on corndi~
tions then preveiling end likely %o preveil taercafter. By this
course of action 1t is %o pe expected that the rates then Tixed
will become effeciive without the interventlon of injunctive process
and that the sudbject matter of the present litigation would then
be limited %o the lawfulness of the rstes fixed in the order of
Novexder 13, 1933, for a period of approximztely one yeer and nine
months, & much shoxter period than otherwize would be the case.
The 4institution of this new proceeding iz by no means evidence of
weakness in the Commiszionts present federal court case and
should not be so viewel. It is rather a2 frank recogrzition of the
vractical advanteges which may de obfeined for the public By such
course o0f action.

.(3) Counsel foxr the Commission will be expected to derer.
the +riel of the Lederal court case for the period necessary
to permit the use of the valuation deta, the preparation of whick
is here directed. This will =ssure the pudblic the full opportunity
for a proper deferse to the action 25 more specilicelly outlined
above.
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QRDER

Hearing naving been held on the supplemental ordexr of
investigation issued in the above mattors under date of Yarer
1934, for the purpose ol determining whether the Commission's

decision 1in said matters issued November 13, 1933 should 1n‘any

menner ve altered, rescinded or amended or the proceedings re-

ovened and the Commission now being fwlly inro;med in the
prehises, and tho metter having been submitted,

IT IS ZEREBY ORDERZD that the Pacific Gas end Electric
Company shall immedietely undertake the preparation of & detailed
inventory of its operative ges properties; excluding 4its p?oper-
tiez leased to the San Joaquin Light end Power Coxporation, but
including properties omned dy Modezto Gas Company, the same to
be completed within one year Irom dave. The preparation of '
this inventory shall be in the form and iz accordence with the
general method of procedure to be prescrided by‘this Commd ssione
Barly conferences will be had wita the interestoed par%ies for
+he purpose of evolving an appropriate program under which this
work will be carricd forward.

IT IS ENRERY FURTEIR ORDERED thet in oll other respects
the supplemental order of 1nvestigatioﬁ be end the same is
heredy dismissed. .

The effective date of this oxder shall be texn (10)
days from date hereof.

.

Dated =t Saxm Frapciscoy California, thié%gAL. day of

W@K AR
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1z. Commissioners.




We concur in that part of the order declining +to accept
the Company's proposal of compromise but dissent from that part
which deals with and directs a new inventory and appraisal and
promulgates a sweeping change In Commission policy.
To order +the Company t¢ moke an inventory and appraisal

unnecessary and objectionable for various reasons. The cost

1t (probably not less than $300,000.00) will fall upon the con-
sumers and will have to be subtracted from the amount of any rate re-
duction accomplished. | Despite all that is sazid, there 4s no
assurance that it will result in any appreciable change in the
nistorical cost claimed by the Company and as used by the Comhission.
In 1919 the Company made an inventory and appraisal of bovh its gas
. and electric propertlies. As to the latter, it was checked by the
Comission’s engineers. The change made was only about 3.5%. The
property affected by the old gas invenéory is relatively small (it
represents only about 20% of the total claimed historical cost) and
any c¢hange in that would hardly be noticed in the overall result. If
1t should result in any lowering of the historical bace the saving in
return would be offset by the cost of the inventory and appraisal, to
say nothing of the detriment due to the long delay it would entail.
The majority contemplate the checking of the inventory and appraisal
by the Commission's staff. To do thls will cost an additional amount
of from $25,000.00 to $50,000.00, depending uwpon the securing of out-
side help.- No funds are available for this work. Furthermore,
such an Inventory and appraisal with its great expense and long delay

is wnecessary to the successful‘defeﬁse of the Federal Court suit or

the conduct of a new investigatioﬁ. The rates wnder attack may be

Justified by the presentation of other factors of a greater relative
importance, and this at an overall cost of not to exceed $20,000.00
(rather than a probable total cost of $45,000.00 to $70,000.00 by
inclusion of the inventory) and without the long and prejudicial delays




incident to the course being undertaken. This is no time %o incur

obligations greatly in excess of funds in sight or to ;mpose upon con~
sumeré‘costs walch with reasonable certainty caznot be said to be
advantageous to them. . .

The course proper to be pursued is:

1. To proceed vigorously and at once with 3 defense

oL the Federal Court suit. Thkere are matters which

may be presented without delay or éonsiderable ex-

pense waich should lead to sustaining the rates wnder

attacke.

2. If the Jommson Bill is passed (as advices indicate

it will be) *o insfitute 2 new investigatioﬁ, complete

the toking of testimony and get out an order before

the end of the current year. In this way most, if not

all, of the matters in controversy may be reviewed

promptly.

The Master appointed to hear this case, under instrucfiqns,
from the Court, has been endeavoring to bring this trial to a speedy
hearing aﬁd conclusion. The Company has stated it is prepared o
proceed with 1ts showing. This Commission, whieh has for years been
clamoring for the elimination of Federal Court delays, certainly
should ﬁot lend itself to the wnmecessary and tremendously expensive
process whick iz proposed by delaying the trial a year or a year and
2 nalf for an inventory.

We do not agrec to the summary discarding of the historical
cost basis of measuring rates long followed by this Commission. This
basis is generally favored by liberal and thoughtful students of
regulation. It has worked well in Californfa. I is in accord with
accéunting practices of utilities. Valuation write-ups have not been

countenanced. Under the severe test of the depression years it has




proven itself as beiter than the so~called fair value basis with 211
of the latter's uncertainties and speculative features.

There 135 no need of discarding 1t. Most utilitices in
Califormia have constructed susficient of their properties during the
level of higher prices so that there is little difference between
their actual historical cost and what the cost would have been wder
current price levels. What difference there is, 1f any, may be
determined with sufficient accuracy to avoid any danger of working a
confiscation under the doctrines of the Federal Courts, and this
without the costly and time consuming iInventories and zppraisals which
generally go with the adoption of the policy advocéted by the majority.

By a very little chenge in the setups customarily used by the Cormis-

sion, all the dangers adverted to in the opinion may be avoided.

}%// é“c')ommi '
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