Decision NNo.

BEFORE TEE RAILROAD COMMISSION OF THZ STATE OF CALIXORNIAe

REGULATED CARRIERS, INC., a corporation,
Complaiznant.
VSe

CONTRACT CARRIEZR CORPORATION, a coTpora=
tion, J.0.BRAY, an individual, FIRST
DOE, SECOND DOE, TEIRC DOE, FOURTH DOZ,
TIFTE DOE, FIRST DOE CORPORATION, SZCOND
DOE CORPORATION, TEZIRD DOE CORPORATION,
FOURTE DOE CORFORATION, FIFIH DOE
CORPORATION,

Dofendantse.

Regineld L. Vaughen anéd Scott Elder,
foxr Complaeinants
B. W. Gearhart and Harry A. Zacell,
. for Defendants. ¥
Eé&ward Stern, for Railway IExpress Agency,IncCe,
intervener on behelf of Complainant.’
Z. W. Hobbs, for Southern Pacific Company and
Pacific Motor Transport Company, Interveners
in behal?f of Complainante. ,

ZARRIS, Commissioner:

On April 4, 1933, cozpleinent filed its complaint
charging Coatract Cerrier Coxporation, a co:po:ation,“and JeQe
Bray; an individual, and cextain fictitious defendants with _
unlewful common carrier truck operations detween Sen Franclsco,
Qekland, Alemeds, Berkeley, Emeryville, Richmoxnd and §an
Leand»o on %the one hand; and Fresno, Hanford, Visalia, Porter-
ville, Bekersfield and intermediate points on the other hﬁnd;
between Loe Ansele;, Vernon, Huntington Perk on the one hand and
Freéno; Stockion, Sacramento and interxediate points o2 the other
hand; end between Gilroy oz the one hand and Fresno, Tisalia and
intormediate points on the other hand.' '

Cortract Cerrier COfporation, answered on April 26,
1933, the defense boing that it was operating &s & privete or

reontract™ carrier sné was Dot operating between fixed tormind
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or over a reguler Toute. J.0. Bray filed a demurrer and answer
"~ on October 5, 19335, his defensze beiig the same made by Contract
Carxier Coxporation.

| Thesé deferxdants heve been before this Commission in
earlier proceedings. On February 16, 1931, J.0.Bray, doing
business as Bray Motor Drayage cOmpany“wés ordered to cease and
desist operating as a Tiransportation company” between Los

Angeles and Fresno and intermediate polnts. (Mbtor ITrelght

Terminal COmpany vs. J.J.3rey, 35 C.R.C. 842.) Rebearing was

denied and the Californie Supreme Court denied petition for

Wit of Review. (Bray ve. Reilrosd Commission, S.F. 1428%9).
Oz February 23, 1932, J.0.Bray was found guilty of violatisg
the sbove order aad held in convempt. (Notor Freiaht Terminal

(1)
vs. J.0.3raey, 37 C.R.C. 224)

Casos Nos. 3409 anéd 3425 were started by the Conm=

mission in November, 1932 to investigate the operations, rates,

otc., 0L Je0.3Tay end Contract Cerrier Corporation, operating
between substantially the seme points as are nemed in the
instant case.

In the course of the heerings in those cases the
point was raised as to the sufficlency of the seﬁvice of notice
or the corporation respondent. 4s & result the iunstant pro-

ceeding was instituted.

(1) writ of hebdeas corpus was discharged in the District
Coust of Appeal. (Re Bray on Habdees cOggus, 125 Cal.ipD.363.)

— —

Detition L0T rehearing was denied Dy vae Supreme Court oz .
September S, 1932, On March 15, 1833, wrlit 0% hadbeas corpus
was denied by the Supreme Court (Crim. 3645.)




Cont=act Carrier Corporation was organized as a
Nevada corporation on iay 24; 1832. Je.0.Bray transferred %o
17 all the property he. "possessed in the name of the Bray
Motor Drayage Compeny", ‘ané all his"contracts® in excihange Lor
all o2 the stock 1 ssued by the compé.ny, e::cepi qualifying
shares issued to his wife and B.W.Gearhart, who with J.0.Bray
wore chosen as the three directors of the corpo:ation; The

latter was made President.

The dii'ectors, inclvding J.0.Bray, held a meeting

in Tresno about the lst of June, 1932, 1r. B.W. Gearhaxrt

wés authorized by Bray eithexr at this meeting or inlormelly to
select a Manager for the corporation. Shortly after this neete
ing J.0.Bray left caliroma and remsined awey until adbout
June, 1933, whez he returned and took oveX vThe manggemen‘; of
the defenldant corporation. During his absence; Je Ee Ao
Jorgenson was menager under an sppoiniment dy ir. Goaxhart.

At the time of the appoliniment oI iixr. J’orgeﬁaon as
menager, ir. Gearhart told him that Contract Carr:.ei Cozporation
"was organized for the purpose of carxylng on a xivate cop.t:;act
business and I told him that it was the business that Mr.J.0.
Brey had theretofore conducted under the neme of Bray Motor
Drayage COmpany; ezd that it had taken over all 1ts contracts."”

Xr. Geerhart further testified thet the defendant
corporation was nede g Nevades corporation and given its neme
for the purpose of keeping it out of the common carzier class
and that JT.0.Bray left Californie ané had a new mansger appointed
for the same purpose. 3Ie lurther tesvified to instructilon gj.vgn
by him with reference to the manzer of conducting the Misiness,
such ez 1ot to advertise, not to adopt a rate schedule or a
regulax operating schedule, and 0 handle nothing unless prioXt:
contracts had deexn entereld into before the heul.
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The operations of defendants as disclosed by the evi-
dence may de driefly summaerized as follows: 34 trucks and 28
trailers were/owned and used by the defendent corporation, and
1n addition 4% lesssdat times as many eas 15 trucks. Cusiomers
nuabder from 75 to 100, It carries all kinds of commodities
and fixed a minimum tonnage of five tons for Teguler customers
and 15 tons from others. It has no time schedules and no pub-
lished rates. Several shippexrs testified that Jorgeanson solicited

taelr business, t entered into about 25 written agreenments

(2)
with skippers. it bad oral arrangements with 50 shippers

“apd heuled for about 25 more, arrangements with wom, if any,

were not explained. 4ill Dusiness was accepted when %tendered, .

(2): The foxm of agreement is as follows:
THAULING CONTRACT.

CONTRACT CARRTIR CORPORATION, & contract heuler, and
owner, lhereby agree as
ToLiows:

Zauler agrees to haul and deliver dy motor trucks and
trailers, ard Owner zgroes t0 furnish the Hauler Lor such
hgglxns end delivery, freight of the following fescription
only, to-wit:

Hauler agrees 1o HAuL SuCh Lrelgav 1ol Suck desigaeted
points, and to deliver same to consignees designated by Owner,
and at such time or times as may be fixed by Owner, and sgrees
to accept as compensatiorn for said heuling, and Owner agrees -
to pay therefor, as follows:

~_per one hundred (100) pounds of

suca salpmente.

Bauler agfees O DOLG 1vi€ir Ll FOBCLLOSS, HLG WO pIo=-
vide trucks, trailexrs end drivers, for such hauling at any
time as may be designated by Owner, and ¥o transport and
eliver said goods to their destinetion within a reasonadle
time after the seme have been delivered 0 1t.

This contract shall de in full force and effect Lo a
period of one year frox the date herecf, provided that
either pexty may terminate the same by giving five days?
notice iz writing to the other, O may mutually agree,upol
not less than five (5) days' notice Irom one % the other,
t0 modify or change the terxms heredl.

Payaent shall be made by the owner to the hauler each
week for all money ecarred by Heuler wnder this contract
during the meceding calendar week.

Eauler shall 2% all times during the life of this con-
tract carry full coverage of iasurance oa all equipmoexnt used
by 4% under this contract, and all cargoes of QOwmer trans-
ported herein, and saild insurance shall fully protect and

4.




the only refusals being on the ground that the tender d4id not
moet minimng‘woight restrictions or was bulky and light 50 1t
could not be handled or that the shipper wes slow pay. Oxe
shipment was Tefused because the shipper was troublesome. 4
aumber of shippers testified that all shipments were accepteld
unless there was no equipment avallable or paym?nt was not

made. Thirty-cight shipper witnesses testified, seven of

whor were shippers to consignees who bore the charges; 13 were
shippers to consigrees who peid the cherges and billed consignor

or deducted from remitiences; and 18 did dusiness direct with

defendant corporation, of whom six had and 12 had no writtex

hauling agreements. (See Note(2).)

Defendents heul enywhere in Calliforria at any time
but a lerge prepondersnce of thelr dusiness is between IFresno
ard Los Angeles, San Franciseo, Oeklend, sleaneds, Berkeley
and intermediste points, and between Los Anéelos and Sazn
Francisco, Oakland, Alemeda énd Berkeley and intermeliazte
points. Between thece points there 1is practica;ly a da?ly

service. Defendants maintain gareges in Fresno, Tulare,

{2) contiruec:

rindexnify the Qwner ageinst eny loss or damage of any
character occurring while =ald goods are being trans-.
ported by EauleX. .
The parties agree that this contract does not
obligete Eauler to itrensport any oIl said goods over
any fixed or reguler route or between any fixed places -
other then Irom time t0 time may be designated by Ownex,
or or say Tixed schedule, aad that in perfomming this
contract the Hauler does not assume any duty or odblige~
tion of & common carzier.

Executed this dey of 2332,

CONTRACT CARRTER CORPORATION,
. By . . .
Prezicente.
EATTER
fbwne:;i
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Sen Francisco and Los Angeles. At times shippers are given
an invoice fox each consigzment.(S)

| At times they use the form of form streight dill
of lading prescrided by the Interstete Commerce COmmission;

The evidence 6: regular operastions between Fresno ané

Los Angeles, Sen Francisco, Qaklend, iAlemede, Berkelej and
1ntc*med1ate points, and between Los Angeles and Ser Francizeco,
Oakland, “lemede and Berkeley end 1ﬁte:med1ate‘points is con~
vincing. .The fact, 1T 1v is a facy, that delexdants coaducté
other operatiors radial in nature, does nov chansé the character

of the operations bYeitweern the Lixed termini. (Reguleted Carriers

vs. Trlolo, Dec.25959, Case 3335.) Trit of review was deried

by the Supreme Court on Ans.lO,lQSS. (Tx4i0lo v. Railroad . Com=

miSSion, SoF.l‘&gss.)

(9 (Ex.2
Witness Perke.) - "INVOICE '
, CONTRACT .CARRIER CORPORATION -

Bome Office: Dey and Night Service Loz Angeles Telephone

Cheney Building Telephone 27174 Prospect 3506

Reno, Nevela. Fresno, Celiforznia San Francisco Telephorne

Telephone Reno 3195 Sutter 7386
Tulere Telephone

Date 4=15-33 895 .
Shipper*s No. 11412

Delivered to WESTERN STLTES GROCERY C0.  #28 Txuck
Address TRESNO CALIR .

From S OENGON  LOCKE MERCANTILE CU. fIrelight rrepalc AmMTe
Address Sax Frencizco " Celif. Frelight Collect LAnt.

NO o PKE3 e

ATTiCLleS, YATRS OF LOSUIUCTIORS:WOLgRT :
:Subject %o: lass ox:
-Correction Rate

CS BICARE SODA ' 1350# 15

Amount Ckes

203
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It is also clear that defendants ere operating a

common carfier service. (Peovle vs.lang, 85 Cal. Dec.47; Eeymes

vs. McFarlane, 207 Cal. 529.)

Regulated Carriers v. Preston, Dec. 25564; -
85e o4lo; WIlt of Treview deniel, July 25,
193%. (Preston v. Railroad Commission, S.F.
14946.) .

Regulated Carriers v. Smith, Dec.25816, Case 3338;
WIit O review denied June 19, 1933. (Smith v.
Railroad Commission, S.F.14918.) . :

P

- Remuleted Cerriers v. Universal Torwarders,lLtd.,
- Dec.zZbe3o, Case 3B544;) wWriv Of .Iev.ew aenieq
Oct. 29, 1933. (Uriversal Forwarders,Ttd.

v. Reilroad Commission, Lederdad/e)

River Lines v. Geb:me, Doc;zssss, Case 3328,
arlirmed George v. Railroad Commission,
85 Cel. Dec.ocl (Novemder 29, Ll900s)

 4n ordex of tals Commission fading an operation %o
be unlawful end directing thet it be discoﬁtinued'is in i;ﬁ
‘effect not &hlike an injunction issued by a court. & violation
of such order constitutes a contempt o the Comnission. The
California Comstitution and the Public Utilities Act Vest the
Commiszion with power and euthority to puzish :br”cpntemptlin
the same ménner and to the samélextent as couxts orf recOr&.
In the even?t avparty ls aéjudgq¢_sg;lty o2 contempt, a fine may
be imposed'in the amount of $500.0Q, oxr he may bYe imprisoned
“for five (5) deys, or both. C.C.P.Sec.1218; Motor Freight
‘Terminel Co. V. Bray, 37 C.R.C.224; ‘e Dall and Hayes, 37 C.R.C.407;

Wermuth v. Starmer, 36 C.R.C.458; Pioneer Zxpress COmDany Ve
Kbller; 33 c.R.C.57l.

| It should elso be noted that under Section 8 of the
Auto Trugk_irahéportation Act (Stetutes 1917, Chapter 213 as
emended), & person who violates an order of the Commission %s
suil;y of a misdem@anor axd 1s puaisheble by a fine not exceeding
$1000.00; or by imprisonment in the county Jeil not exceeding
one year, or by both such fine and lmprisonment. Likewise a
shipper or otner person who alds or adots in the violation of
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an order of the Commission is guilly of a misdemeanor and 15
punisheble in the saXe menner.

The following form of order is recommended:
OQRRBER

4 public heaxring having been held in the above entitled‘

matter an& the case haviag been submitted for decision, the Ralle-

roal Commission of the State of Californias, concludes and finds

as follows,%o=wis: _ |
1. Thet the demmurrer of defendext J. O. Bray is overruled.
2. That the case is dismissed ac to the fictitious defendents.
3. That Contract Carrier Corporation, a corporation, and
J.0.Bray are operating as a "transportation company™ as dellned
in Section 1, Sudbdivision (c5 of the Auto Truck Traﬁsportation
Act (Statutes 1917, Chapter 213, as aﬁended); and are engeged
in the transportation of properiy by auto tiuck, Zor compersation
and 23 & common carrier, detween fixed termini and over & regular
route on the public highways of this state, viz: Abéﬁween Fresno
on the ozne hand and Los Angeles, Saxn Frencisco, Osklend, Aiagpga,
Berkeley and intermediete points on the other hand; end also '
cween Los Angeles, on the ore hend, and San Franciseo, Oakland,
Alsmeds énd Borkeley and intermedliate points,oﬁ the othe;"handﬁ
Basel on the findings herein and in the opinion, .
TP TS EZREBY ORDERED thet Contract Carrier Corparation,
& corporation, shall immediestely cease exd desist directly or
1ndirectly frem such operation between the termini specitied in
 the foregoing findings and that T.0.3ray shall also immediately
ceasze and desict directly or indirécély srom such operation
valess and watil there»shall heve deen obtaired a certificate
of pudblic convenlezce and necessitiy avthorizing suck comxon
carrier service.
IT IS EEREBY FURTEER ORDEREQ that the Secreta&y or the
L. el "




Commission cause persornal service of a certifield copy of
this order to be made upon Contract Carriex Corporatiorn, &
corporation, enéd J.0.Bray, and that coplies of thls oxder de
mgiled to the District Attorneys of the City and County of
Sen Fraccisco and the counties of Fresso, ilemeda, Tulere,
Xe=n, Los Angeles, deders, Mlerced, Staﬁisléus, San Joaquin
and Coﬁtra'cQsta.' ‘ | - , -

This ordex, as t0 each defendent, shall decome
effective tﬁenty (20} Qays after personal service upon said
defendante ' |

The :o:egoins.opinion and order are heredy approved
end ordered Tiled as the opinion end oxder of the Railroad
Commission of the State of Californie. ' I

Dated at Sem Francisco, Califormiz, this _J &
day of Yoy, 1934. '
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