Decision No. 249

BEFORE THE RAILROAD COMMISSION OF TEEX STATE OF CALIFORNIA

PACIFIC COAST RAILWAY CONPANY,
a corporation,

Complainant,

V3.

PAY WATER QOMPANY, & corpores

tion,

Case No. 3571.
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Defendant.
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Preisker, Goble & Twitohell,
by Fred J. Goble, for complainant.

Chickering & Gregory, by Vincent .
Compagno, for defendant.

BY THE COMMISSION:
OPINIONX

In this proceeding, Pacific Coast Rallway Company, a
corporation, hereafter referred %o as complairnent, engaged in op-
erating a railroad in San Luis Obispo and Santa Barbara counties,
complains that the rates charged by Fay Water Company for fire
service to its "0ld Wharf™ at Port San Luls are unreasonable and
excessive.

Complainert alleges that the charge of FPifty-Eight Dol-
lars ($58.00) per month for fire protection is unwarranted and not
authorized by the Railroad Commission and that it is entitled to
a continuance of free service for fire protection in exchange for

the right of defendant to sell water to boats and to other persons
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from seid wharf, as provided for ir and by a certaln written agree-
ment entered Into between the predecessors in interest of com-
pleinant and defendant.

A public hearing in this proceeding was held at San Luis
Obispo before Examiner Geary.

Defendant is engaged in producing, distriduting and sell-
ing water for domestic and industrial purposes at Port San Luis and
Avila, in Sen Luis Obispo County. Water is obtained by pumping from
& well located in Sanm Luls Obispo Creek Canyon adbout ore a2nd 2 half
miles upstream from the ocean and is transmitted tkrough approximate-
ly one and one-half miles of 4~=inch main %o two storage tanks having
a combined capacity of 150,000 gallons. ¥From the tanks water is
s0ld at wholesale to the public utility serving the town of Avila
and to the Unlon 01l Company's refizery end loading dock. Water is
conveyed through an additional 8,100 feet of 4~inch main to com-
plainant's "0ld Wharf™ and is also supplied from ihis main to & few
demestic consumers and an oll pumping plant operated by the Union
01l Company. Defendant hes an investment of approximately $57,000,
with revenues emounting to £6,648 and operating expenses, including
depreciation, 35,975 for 1933. '

Coxplainant claims a right to free water service under
a contracte This contract was recogrnized by defendant for a great
many years until October of 1932, at whick time complainant was
billed $58.00 per month for the service rendered the wharf under &
schedule of retes for this specific use filed with the Commission
on the 29th day of Aususf, 1832, Complaipant has disputed this
charge and each month thereafter has deposited the amount as billed
with the Commission for adjustment, the sum xnow totaling $1,160,
whiock by stipulation is to be distridbuted in accordsnce with the
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findings made in this proceedinge.

In the early seventlies John Harford and J.X. Ingalls
owned the Rancho San Miguelito, 2 vast Spanish grant covering several
miles of ocean front including the present town of Avila and the site
of Port San Luls. TWhen the Sarn Luis Obispo and Santa Maria Valley
Railroad COmpanyl decided to dbuild a railroad to tide-water, it wes
necessary to ¢ross the Rancho San Miguelito to reach a point on the
ocean where docks could be consiructed to connect with deep sea
shipping. Accordingly and on the fifth day of June, 1875, a deed
was executed by and between said EHarford and Ingells and the Reile
road Company ror the necessary lands and rights of way, providing
among other things for a water supply, in part, as follows:

*And also, The right to take and use from

off the Lands of the Parties of the First
part all the water necessary Ior the use

of the Party of the second part for Rail
Road purposes from Springs adjacent to the
Wharf and Tract< and frox the t'Arroyo del
Cenadita del Rancho Sen Miguelito' commonly
known as 'Earfords Creek' and the right to
lay and maintain pipes or flumes and all
other works necessary to obtaln and convey

the sald water on and across the lands of
the Parties of the first part.”

The reilrocad was built and the wharf constructed, now
locally called the ™0ld Wharf.” DPipe lines were installed carrying
water from Harford's Creek to the dock as provided for under the
above deede The Rancho San Niguelito thereafter was acquired by

Iuigi Xarre, who declded that the increasing shipping dbusiness at

the railroad terminus offered a fine opportunity to realize con=-

l. XNow tke Pacific Coast Railway Conpanye.

2. "Tract® apparently refers to the right of way granted to the
Railroed Compeny by the deed.




siderable profit through the selling of water to boats and vessels.
In 1893, an agreemert was mede by and betweer Lulgl MNarre and tae
Railroaed Compery inecluding all the reservations of the former deed
of 1875 as to water, rights of way for pipe lines, etec., and, in

addition thereto, contained the following provisions:

wiRkand  whereas Lulgl Xerred is now the owzer
of tke lands mentiorned in said conveyancs, and
Zormerly owzed by said Earford and Ingalls;
and waereag the Pacific Coast Rallway heas con-
structed & new pipe lire axnd conduilt for the
purpose of conveying water from said lends to
its wharfl end treck the cost of which is agreed
to be pald by the parties heretoX***; it is
hereby egreed by =nd between the Pacific Coast
Reilway Company, & corporation, on the one
hand and Lulgil Marre on the other, as follows:
That said Ralliway Company shall have the right
to dlvert the waters from the lands arnd places
above referred to and to maintein said pipe
line or condult, so construcited as aforesald,
and to conduct the waters so diverted through
sald pipes or conduits to the seversl places
for use along its track and wherf at Port
Harford and to erect tanks, reservoirs ard
storage places where necessaryes

"It i3 furtaer agreed that seid Rallway
Company szell have tae right to use, of the
water diverted end conveyed by means aforesaid,
wkat shall be necessary for railroad purposes,
and the balence of sald water sktell belong to
sald Marre to dispose of as he deems fit, and
without let or hindrence. And in comsicderation
of the grant by seid Marre to said Company of
the Tight to teke the waters of the Arroyo de
la Cenedita, beyond the lands hereinbefore rew
ferred to, the sald Company grants the right
to said Merre to plece on the wharf or auy
practicadble place along saild waterway, o water
meter or other appliance for meesuring water
sold by Marre, and to keep the same in repair,

S« Predecessor in interest to the Fay Water Companye




but the same shall ir no way interfere with
the use of, or for measuring of water used
by said Companye.
"That all costs hereafter incurredé in
keeping said pine line and water conduit
and tac appurtenunces thereof in repair
shall be defrayed and dorane by the partiec
hereto egually. 4zd for the purpose of
cerrying ouv this agreement and rendering
it effective, cald Marre does grant to said
Railway Conmpeny all rightz of way end the
right to divert ell waters upon or over axy
lands owned by him at or near the place oT
places provided therein for carrying th
sane out.”
The new pipe line, costing $6,364, was constructed froxz
Harford's Creek and paid for Jjointly under the adbove coatract ard
larre rroceedeld to sell water uporn demand vo ships at the "0ld
Tearf." Oz November 9, 1914, efter the death of Iuigi Marre, tre
rTay Water Company was incorporated by certain of his childrea ard
heirs and all weter rights, production and disiridutior facilities
were transferred to sald corporatlon by the estates
Begizning in 1910, the jointly constructed 3-inch pipe
line required replacement end from this year, to and including
1915, Lulgi Marre and, after hic death, the defendant Fay Water
Conpany were forced to install, ealtirely at thelr owa exponse, a
new plpe line wkhick was incressed in size to four inches. The old
ire to Harford's Canyon from the tanks was sbandoned and, whille
still in place, is no longer ir use. In 1916, the original springs
began to fall and the following cycle of d4ry yeers so reduced the
flow that 1t became necessary to prospect for water Iroa underground
sources to provide for the company's several publlic utility com-
sumers lncluding the water works servizng the towz of Avile. In 1921,

the company spent approximately Eleven Thousand Dollars ($11,000) in

an unsuccessful attempt to develop weter in Dairy'Canyon near




Harford®s Creek and in 1922, at edditional expense, it finally se-
cured a suitable and, at least for present requirements, an ade-
quate supply of water from a well near Sam Luis Obispo Creek low
cated on a tract of lend adjolning the Rancho, which tract was Pur-
chased solely for thils purpose. ZFrom this well it was recessary
to lay a new pipe line about one and one-half miles long to the
tanks. No part of these latter expenses was borme by complainant,
all costs having been paid by defendant or its predecessor, Luigi
¥arre.

The record shows that, in spite of the fact that the
original Harford Canyon system had been abandomed and at least
since 1922 no water from this source ever had been supplied to come
Plainant, yet until 1932, for a period of thirty-nine years, de-
Tendant and/or its predecessor irn interest delivered all water re-
quired by complainant at its wharf free of charge.

Testimony presented by Mrs. Tressa B. Marre, Secretary
of the defendent company, showed that nome of the orficers of said
concern had ever seen & ¢opy of the contract urder which they fur-
nished water to the "0ld Wharf,” roTr were they adle to secure ac~
cess 1o the copy thereof held by the Railroad Company end in its
possession, until the year 1932. Apparently, both Luigi Marre and
the officiels of the Fay Water Company were of the opinion thet the
atility was obliged to furnish complainant free water at all times
until in 1932 when said officials obtained a copy of the Marre
agreement of 1893 and were advised by their legal counsel that no
suck obligation legally existed. TWhereupon efforts were made to
induce the Railroad Company to egree %o e monthly charge for water
supplied to the m0ld Wharf." Irformel negotiations failing and
there being no tariffs covering this class of use, the utlility,

through its attorneys, on Lugust 29, 1932, friled with this Commis-




sion, under Sections 15 and 63(b) of the Public Utilities Act, the
following schedule of rates and thereafter proceeded to charge the
complaipnant thereurnder at the rate of Fifty-Eight Dollers ($58.00)

per month:

(2) SCEEDULE XO0e 1
(b) INDUSTRIAL WATER SERVICE

Service to Peoific Coast Rallway Compeny at "old wharfe
at Port Luis, San Luis Obispo County, Caliif.

TERRITCRY
Ls above.

RATE Per 1000 gallons

0 to 50,0C0 gallons mer mever Per montheeemmcoea $.30
Over 50,000 gallons pexr meter per month

MINIMUN CHARGES PER MONTE

Tor each 3/4™ outlet for domestic USE—mmwm—mae - £ 4.00
For each hylrernt on 4" line owned by utility—=w— 2.00
Tor each hydrant on 2" line owned LY consumer--- 1.00
Meter charge, ore 4" mevter per monthew—ccecmcccawa 15.00

SPECIAL CONDITIONS

The rate hereln established applies only to
service rendered the Pecific Coast Rallway
Corpary and not to water furniched others
therefrom or water resolde.

Q0O

While meking no ettempt to adjudicate or determine ary

of the rights of either complainsnt or defendant arising out of and
by virtue of the above deed of 1875 and the later agreement of 1893,
it {5 clear and undisputable from the evidence that the water system
and water supply now uced by defexdant are not those covered or ¢on-
templated by either of the above documents. The well sources, pipe
lines ard other facillitics are entirely new, separate aznd distinet
end were Installed at the sole expense of deferdant and/or its
predecessor iz interest and axe now solely owned, in the possession

of ernd meintained by the Fay Water Coxpanye.




It is equally clear that, except as to0 the Intruding
rights of the Railroad Company, Lulgi Merre dedicated his water
service to the public gererally Zrom the inception of nhis water
operations during or immediately following the year 1893 and
that all such service is pudlic uitility in character and under
the control and jurisdiction of this Commission. (Allen va.
Railroad Commission (1918) 179 Cale. 68.)

It is conceded by complairant that the Ralilroad Company
st1ll has the right to enter upor the Rancho Ser Miguelito and de-~
velop and transport therefrom water % the "wharf" from "adjacent
springs™ and from "Eaerford's Creek."™ KHowever, at least since the
abandonment of Harford Canyon supply in 1922, the new system bas
been entirely a different plant, wholly and in 1is entirety a pube-
li¢ utility and under no legal requirement or necessity to serve
complainant water at a free or preferential rate. Complainant,
since at least 1910 having received water service at no cost to it-
self, has been anply repaid for whatever bounties it may now bde
forced to relinquish. (See Application No. 2860, Decision
No. 6343, decided May 20, 1919, 16 C.R.C. 785.)

The "01d Wharf" as 1t now exists is 2,600 feet long,
carries four rarrow gauge rallroad tracks, has a warehouse 233 reet
long, including an office and living quarters for the wharfinger,
and is estimated to have cost originally about Fifty-Five Thousand

Dollars ($55,000) anéd now of e present value of at least Thirty-Two
Thousand Dollars ($32,000). TFrom the standpoint of fire insurance

costs alone, not to speak of the necessity of water for general

use in a territory where it is very difficult to odtain in any
quantity, the immense value of having a large volume of stored
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water available is obvious.

The present use of water on the wharf consists of stand=-
by service for fire protection purposes, water for a pile-driver re-
quired approximately sixty days each year, and for domestic and office
useé. There are eight 2-inch wharf-type fire hydrants connected to de~-
fendant's 1,600 feet of 4~inch main, of which six are in operating
condition, and ten 2=~inch hydrants installed on complainantt's 1,000
feet of 2-inck mein, all put in and maintained by complainant.

Applying the rate as filed to the existing facilities
should result in & rete of Forty-Five Dollars ($45.00) per month in-
stead of Fifty-Eight Dollers ($58.00). However, under presert op-
erating conditions, very little water is used in the office or living
quarters. Tor present service, including fire protection and other
wharf use, it appears that Forty Dollars ($40.00) per month under
the filed schedule is fair to both parties and that suck amount is
reasorable for the entire disputed billing period. The allocation
of the impounded Elever Hundred and Sixty Dollars ($1,160) therefore
will e mede upon this basis, Three Eundred end Sixty Dollars ($360)

to be refunded to complainant and Eight Hundred Dollars ($800)'turnéd
over to the utiliiy. | |

Both parties requested the establisiment of a flat rate
for the entire whar? service involved kherein. Although the testimony
shows that at times certsin trespassers have left wharf valves open
and some boats have surreptitiously obtained water without permit or
payment therefor, as long as neither complainant nor defendant is
able %o prevent suck loss of water and both ere willing to accept a

flat rate, Schedule No. 1 heretofore filed for said wharf service

¥ill be cancelled end & I1a% »ate chamrge of Forty Dollars ($40.00)
per month, which appears at this time to be just and reasonable fdl‘
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the service rendered, will be substituted therefor until further
order of this Commission. In connection with the reasonableness
of this rate, proper consideratioz must be giver to the fact that
defendent has installed and maintains at its sole expense epproxi-
mately 8,100 feet of 4-inch main from its storage tanks, used en~

tirely in serving the "0ld Wherf,"™ two small plants of the Union

01l Company and a few domestic consumers, including fire service
to an unoccupled three-storied frame hotel building.

The Public Utllities Act, Sections 15 and 63(db), pro-
vides for the filing of an initial rate without formal application.
Io this instance defendant filed the rate in accordance with the
provisions of the Act and the charge for service was nade thereunder
after e thirty-day periode.

A section of the 4~inch main near ™0ld Wharf" was car-
ried away by & landslide in 1932 and was repaired tampordrily with
e 2=inck pipe. The 4-inch pipe apparently has not yet been replaced
by defendent. This throttling of the main results in seriously re-
ducing the value of the fire protection service and, if defendant
hes not already replaced this reduced section with 4-inch pipe, it
should do so0 without delay and in 2o case should any more than sixty
(60) days from the date of this Order elapse before this work is

completed,

A Tormal complaint having been filed as entitled adbove,
a public bearing having deen held thereon, the matter having been
submitted on briefs, and the Commission being nmow fully advised
in the premises,




It is hereby found as a fact that under the present op-
erating conditions the rates charged the Pacific Coast Railway
Conpany, & corporatior, for service to its "0ld Wharf" by the Fay
Water Company, & corporation, are unjust and unreasonable in so far
as they differ from the rates herein established and that the rates
hexein established are just and reésonable rates to be charged for
the service rendered, and

IT IS EFREBY ORDERED that Fay Water Compeny, & corpora=
tion, be and it is hereby directed %to file with this Commission,
within thirty (30) days from the dete of this Order, & rate of Forsy
Dollars ($40.00) per month to be charged Pacific Coast Rellway
Compeny, a corporation, for all service rendered its "0ld Wharf" at
Port San Luis, San Luls Obispo County.

Fér ell other purposes, the effective date of this Order
shall be twenty (20) days from and after the date hereof.

Dated et Sen Fremcisco, California, this 3,727, day

of CZ@QZZ; » 1934,
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