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Decision No.

BEMORE TEEZ RAILROAD CQOIISSION OF TEE STATE OF CALIFORNIA

o

REGULATED CARRIERS, INC., & corporation,
| Complainarnt, ROVt
vSe
W. M. PETTY, S. 0. DIMUICK and GEORGE Case No. 3572
J. EALL, Jr., doing dbusiness under tke
rictitious name and style of United
Forwarders, First to TFifth Doe, incl.,
end First to Fifth Doe Corporation,
~inclusive,

Defendantise.

Reginald L. Vaughez and Scott Elder,
for Complainants,

Ray E. Upntereiner for Defendanis.

BY TEE COMMISSION:
| 0OPINIONXN

By complaint filed on April 27, 193%, complainent
charges the gbove named defendants with unlawful common car-
rier operations dy auto truck detweea San Frencisco, Oskland,
Alemeda, Berkeley, Richmond, xeryville azd Sex Leendro oz
the one hand, end lLos fhageles, Vernon, Euntington Park and
Pasadena on thae other hend, serving also &s intermediate
points various cities, towas, communities, and c¢ther points
en route.

Deferdents W. ¥. Petty, S. O. Dimmiclk and Geoxrge Je
Hall, Jr., by written answer, deny generally and specifically

all the meterial allegations in seid complaint.
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Public hearinges on sald complaint were held before Examiner
Satiexwhite at Sen Francisco, the metter was duly submitted and
is now ready for decisicn.

The evidence shows that the defendants 8. 0. Dimmick and
George J. Eall, J=. are copartners, doling vusiness under the
fictitious rame of United Forwerders, axd have been engaged irn
the truck transportetion dusiness between San Francisco and Los
Angeles and way points for three or more years last past.

They meinvain freight terminals at Los Angeles and
Ser Francisce. They enjeoy at the present time the vatronage
of about 120 custorers who zre shippers and business estoba
lishments locaved equelly at the two chiel terxminal cities.

The volume of Ireight traflic transported is guite large end
necessitates almost weekly trips in both directions between
San Francisco and Los Angeles.

The record shows thet the transportation enterprise
of defendants is almost identical with the scheme and design
out irnto effect and operation by the Universal Forwerding
compeny which wes receatly eajoined by this Comrission in

Motor Freisht Terminel Co. v. Dean, 37 C.R.C. 862,

Defendants own no truck eguipment, dbut have at thelir
beck and cell 2 lexrge number of individual and uwacertificated
truck owzers and operators who transport shipments upon re-
quest of cefendants. Defendants obtainmed thelr truckirng
bhusiress by personal solicitation and by dbusiness contacts
with skhippers. Upor request for transportetion services
defendants either consolicdete shipments or transport iadi-

vidual shipments for tkeir wvarious patroans between Les

Angeles and San Trancisco sxé way poiats. Shioments are
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¢consolidated at thnel:r terninals and are dbrousht to the terminals
elther by a pick up <ruck enzased for that purposes or dy one

of %the itinerant truck owners. The truck owner when selected
and hired by the defendants Iis reguired %o sign an agreement

vpon a printed form as follows:

"Contract No.

From Tnited Forwarders -—-e—m—==we- (3an Frazncisco)
To United Forwariers ===—==----- (Los ingeles)

Driver Date Time Out
Truck Lizezse Movor XNo.

Tnited Forwarders Unlited Forwarders
771 Towne Avenue 274 Braianan 3treet
Los angeles, Cealifornia San Francisco, California

Treight 311l # Consignee Consignor Desti- No. of Welght
nation Paxcels

Recelved at , Califoraia, 193 , from United
Forwarders the property descrided above ia good order and condition,
execept as noted, consigned to Uanited Forwarders at , Californis,
which I agree to transport to the place of business of United For-
warders at destination by auto truck. It is understood and egreed
thet I will deliver szid goods at destination wlthin a reasconabdle
time (which is hereby agreecd o be 24 hours) and shall deliver saxme
40 Tnited Forwerders in like good order and cozndition zs recelved by
me, excepting only CQaxage thereto caused by the act of God, publie
enemies, the authority of the law or the act or default of the
shinper, or owner, or natural shrinkage, for a sum equal to not
less than £5.00 per tom, and it is khereby agreed that such amount
chall zo% de pald vefore 10 days from +the date of this contract
except at the option of the Company. It 1s egreed that the Itruck
operator or driver is not to receive any advance until sald property
o5 been delivered, and sald party or parties walve all right of
lilen upon said nropertye.

Truck Operator.

The shipper or customer, with some excepilons, Is called
upon te¢ eign in triplicate the follewing forz of agreement,
which the defendants also require the driver to sicn on delivery

of the shipment for transportavlon:




"UNITED FORVARDERS
Consolldators - Shivvers' Agents

Los Angeles San Francliszco
771 Towne Avenue 274 Brannen Street
Vandike 7368 Sutter 1188

Recelved a% Date

Trom 1 Acddress
e NN T

L L

the property deseribed below, in apparent good order, except as noted
(conTenus and condinion of contents of packages unknown), marked,
consigned and cestined as indicated below, which the United Forwarde
ors, agrees and undertaxes to have transported via a reliadle con-
trect trucik carrier to seld destination. IV is mutually agreed and
vnéerstood that the United Forwarders, owms, controls, operates or
zanages no auto trucxks used In the business of transportation or
properity, or as e cammon carrier, for compensstion or otherwise,
over any public highway beiween fixed terminal o over regular routes
or otherwilse, and that the sole undertaking of the Unlted Forwarders,
Is to hire on behelf of the consignor herein o relichlzs contract
truck carrier fo.trensport the zoods from orizin to destination
within a reasonable tile and at o contract raie not in excess of
that set forth below:
Concigned to
Destination State

No. Packages Description of articles Welght Rete Charges
Svecial marks and exceontions.
LT Charges

%o be pre-

‘pald, write

or svamp "TQ

3= PREZPAID."
Shipyper's C.0.D.
Charee &
Shipper's Advence

TOTAL

Shipper

Allress

It appears that iz several instances where the chimper has

preferred %0 use his own Bill of Lading nhe has been permitted to -

¢o 30. In nearly all ilnstances where transportation business is
secured by defendants the shipper is at least aware of or his atten-
tion is called %o the lenguage of the defendants' 3B1ill of leding
(Exhibit No. 1) wherein Lt is recited that the defendants "owxz,
control, operate or manage no auto trucks” and "that the sole under-
taking of defendants is to aire on dehall of the comsignors =

reliable contract truck carrier to transport his goods.”




The evidence shows, however, that the truck owners or
¢perators have no contraciual. relations of any kind with the
shippers ror eny contact at all with them save and except when
shipments are called for, and they rely wholly upon the favor
of defendants for the employment of their trucks. The ship-
pers have no control over the selection or management of dxiv-
ers. Collections are waiformly zede frox the shippers by de-
Tfendants, ané not by the truck drivers. The record indicates
that shippers, in spite ol their Xuovledge of the above gquoted
provisions of the Bill of Lading (Exhibvit No. 1), lock to tkte
defendants as the sole contracting party and wholly responsidle
for the safe transportation of their goods Lfrox the time they
leave the shippers' door to the time of delivery. This is
clearly shown by the fact that the shippers insist upon cargo
insurance being carried by the defendants to insure direct
responsibility from the defendants for deamages to merchendise
en route. The deferndants in soliciting dbusiness assert end

take direct respensibility for the safe and satvisfactory trans-

rortation of 2ll shipments and teke full liebility in employ-

ment, control and mensgement of every truck driver end oper-
etor used Iin their transportation business. There is no
testimony in the record indicating that aay shipper in the
slightest degree interprets the adbove quoted portion of
Exhibit 1 as making & truck driver or owmer responsible

at all to him for the safe hauling of his mexchendise. Cn
the contrary, the eovidence shows that meny shippers in-
terpret the defendarts® Bill of Lading as nothing more

than & receipt. This interpretation arises zo doubt from

representaticns mede the shippers by the aelendants 1o
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the effect that they are made directly liadle by full cargo
surance ané by giving high references as to thelr financial
sponsibility. The testimony shows that the tiruck driver is a
mere incidentel facwor and oaly az ilastrumentality under con-
trol of defendarnts in the execution of an agreemens o trans=-
port merchendise.

Defendants, with few exceptions, have shown their will-
ingress to accept any proflered tramsportation dusiness when
the rate wes satisfactory; and refusals have been made only
when the tendered shipments were of ligat, bdbulky, perishsdle
or fragile coamodities.

we are of the opinion that the truck sexviems of de-
fendarnts are common carrier operations snd taelr plan of
operation is designed to circumvent the lew. 4 cease and
desist order should issue.

An order of this Commission firding en operation to
be unlawful and directing it %o be discoatinued i in its
effect not unlike axn 1njuncti%§7%§da court. A violetion
o? such order constitutes & contempt of the Corxnission.

The California Constitution and the Public Utilities Lct
vest the commission with power snd enthority %o punish
for coatexpt in the same menner and tTo the same extent
es courts of record. In the event a party is cdjudged
guilty of contempt, & rine mey be imposed in the smount
of $500. or he may te imprisoneéd for five (S) days, or
both. CeC.P. Sec. 1218; Liotor Freisht Terminal Co. Ve

Bray, 37 C.R.C. 224; re Ball and Eayes. 37 C.R.C. 407;

Werncsh v. Stamner, 38 CuReCo éSB; Piopeer Zxoress oom-
sty o— I A Y

PDanYy Ve Kelier. 33 CuRuC. 3571a
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I% should also be roted that under Sec. 8 of the Aute
Truck Transp. act (Stats. 1917, Chep. 213}, as =mended, a pex-
son who violates ar order of the Commission is guilty of a
misdermeanor and is punishadle by & fine not exceeding $1000,
or by imprisonment in the county Jjeil not exceeding one year
by botk such fire and imprisonment. Likewlse a shipper
other person wh¢ aids or abets in the violatlion of en order
the Commission is guilty of a miscdemeenor aznd is punishable

the seme msnrer.

IT IS EZREBY FOUND that S. Q. Dimmick and George J. Eall,Jr.,
doing business uader the fictitious mame and siyle of United
Forwarders, are operating &5 & transportation voxzpany as defined
by Sec. l. Sudbdivision (¢) of the dato Truck Trensp. Act.,Chap.
213, as amended, with cozmon carrier status between Sarx Francisco
and Los Angeles and intermediate points without Ifirst having ob-
tained & certificate of public coxverience znd necessity for
guch operations hersin.

Based upon “he finding herein and the Opinion,

IT IS EXREBY ORDERED that S. 0. Dizmmick and George J. Eall,Jr.,
doing business under the fictitious name and siyle of Unived
Formerders, shall cease end desist directly or iandirectly or by
any subterfrge or asvice Irom contizuirg such operation.

IT IS EERERY FURTHER CRDERED that the Secretary of thls
Commission shall cause certified copies of this cecision o bde
persopally served upon S. O. Dimmick end Geoxrge J. Eell, Jx.,

and that he cause cartified copies to be mailed to the alstrict

attorney of the City ené County of Sax Fremcisco, and tw ‘he

district attorneys of Los ingeles, Kern, Kings, Fresno, Madera,




Mexced, Stanisleus, Conire Coste, Veniurs, Sente Barbera, San
Luis Cbispo, Monterey, San Benito, Senta Clera and alemeda
counties, and to the Department of Public Works, Division of
E{ghways at Sacramento, california.

IT IS EEREBY FURTEER CRDERED that said compleint, in
co fer as it refers to W. M. Petty, be and the sere is hereby

dismissed.

Dated at Sen Francisco, California, this _24 " aay

of September, 1934.
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Commiscioners.




