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Degcision No.

BEFORE THEE RAILROAD COIZISSION OF THE STATE OF CALIFORNIA.

ASBURY TRUCK COMPANY, a2 corporation,
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géwiﬁpBéL;ﬁ E. géRaagL, R. W. FOTEEY,

. WAGGED HARLES KYNE, No. .
X. E. EROWNE, EMA C. LAUDERBACE, Case No. 8799
CATEERINE FRISBZE, MRS. A. C. DOITS,

and PETER BOY, doing bdusiness under

the fictitious name and style of 0il

Well Express and/or 0il Well Express

Corporation; OIL WELL EXPRESS, a co-

partmership; OIL WELL EXPRESS CORPORA~

TION, a corporation; FIRST DOE: SECOND

DOE: THEIRD DOE: FOURTH DOE: TIFTE

DOE: TFIRST DOE CORPORATION: SECOND DOE

CORPORATION and THIRD DOE CORPORATION,

Defendants.

ASBURY TRUCK COMPANY, a corporaticn,
Complainant,
vS. Case No. 388l.

B. L. MIKESELL, an individual, and
P&CIFIC SEIPPERS ASSOCIATION, a corpora- (
tion,

Defendants.

Rex Boston, for complainants.

Lelarnd S. Bower, for E. R. Ball, E. E. Ball,
Qoward C. Waggener, Exmz C. Lauderbach,
K. E. Browne, Catherine Frisbee, Charles
Kyne, Peter Boy, R. W. Futhey, 0il Well
Express Corporation, B. L. Mikesell and
Pacific Shippers Assoclatlon.

Reginald L. Vauéhan and 3cott Elder, for
Regulated Cerriers, Inc., Intervener in
behalf of complainants.

Robert Bremnan, Wza. F. Brooks and H. K. Lockwood

for Atchison, Topeka & Santa Fe Ry., Intervener
in vehalf of complainants.
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CARR, Commissioner:
QRINIOXN

Asbury Truck Company, by complaint filed on April 28,

1934 (Case No. 3799) charges E. R. Ball, E. E. Ball, R. W. Futhey,
Howard C. Waggener, Charles Xyne, K. E. Browne, Emma C. Lauderbach,
Catherine Frisbee, ¥rs. A. C. Dotts,<l) and Peter Boy, doing business
wmder the fictitious name and style of 04l Well Express and/or 04l
WellAExpress Corporaéion, 01l Well Express, & co-partneréhip, and

Oil Well Express Corporatlon with common carrier operations by auto
truck between Los Angeles and adjacent terfitory on the one hand, and
Bakersiield, Taft, Maricopa, Kettleman Hills, MeKittrick, Coalinga,

Avenal, Devil'sADen, and other points within the lower San Joaquin

Valley on the other hand; 2and between Los Angeles and adjacernt
territory on the one hand and oil filelds located in Ventura and
Senta Barbara Counties on the other hand, 2ll without a certificate
or operating right therefor. The same complalnant, by complaint
flled on August 1, 1934, charges B. L. Ifikesell and Pacific Shippers
Assoclation with like operations.

The two cases were consolidated and heard together, hearings
beilng had on September 25, 28, 27 and 28, 1934.

The trucking service here attacked Iin these two cases has
been before this Commission before. On April 27, 1931 in Hodges vs.
Ball, et al., 36 C.R.C. 197, the Commission found that E. R. Ball and
F. BE. Hayes, as co-partners under the name of 01l Tell Express were
operating a common carrier trucking service between Los Angeles and
contiguous Territory and certain San Joaquin Velley 01l fields without
a certificate therefor and they were ordered to cease and desist from

su¢h operations.

1. The complaint was dismissed on motion of complainant as to Mrs.
A L] C - Dotts‘ [

2.




On April 18, 1932 E. R. Ball, by Decision 24692, was
adjudged gullty of contexpt in disobeying the cease and desist order.
On July 25, 1932 the Supreme Court deniled a petition for a writ of

review of such contempt adjudication (Ball vs. Roilroad Commission,
L.A. No. 13782) and on November 10, 1932 the District Court of Appeals

discharged a writ of habeas corpus and remanded Ball to 'the custody

of the sheriff. (Re E. R. Ball on Habeas Cornus, 127 Csl. App. 433.)
On May 28, 1934, by Decision No. 27029 E. R. Ball was again adjudged
guilty of contempt for disobedience to such cease and desist order.
He applied to the Supreme Court for a writ of review of the order
finding him guilty of the second contempt and the application was
denied on October 8, 1934. (E. R. Ball vs. Railro missio

L. A. No. 14962.)

The trucking service involved in these two cases is both
regular and substantial In volume. Daily, except Sundays, trucks
leave the Los Angeles dock at 4450 So. Main Street for the oll fields
in the lower San Joaguin Vzlley and for the coast fields in Santa
Barbarz and Ventura Counties. BEack kauls are handled. Some 150
shippers patronize the service. This year the gross business has
avercaged not less than $6000 per month. Shipments are handled on
standard bills of lading, which In some Instances at least are
furmished to the skilppers for their use. Shipments are received and
transported by using the facilities of wvarious iIndividual truck owmers
or operators who are paid and recelve for thelr services and the use
of thelr trucks 75% of the over-alli transportation charges. Regular
schedules of charges or rates are assessed and collected. The service
1s carried on under the names of 011 Well Express Corporation and
Pacific Shippers Association. The bulk of the business is conducted
under the name of 01l Well Express Corporation. Only about twenty-five
shippers zre, 2s to theilr business, billed wnder the name of Pacific

Shippers Association.




ter the operations of Ball and Hayes under the name of
011 Well Express were ordered fiscontinued, 041 Well Express Cor-
poration was organized and operations continued frox the same place
and in the same ménner, except that "contracts™ with "0il Well Express"
were converted into "contracts™ with "04{l Well Express Corporation.”
Some dummy Incorporators were used. In a short time these were re-
placed as directors and officers, so that for some time R. W. Futhey
and B. L. Mikesell have constituted the only officers. No stock was
Issued. It 1s clalmed that Futhey put $300 in the business and has
gotten it back and that Mikesell put $600 in which she has not gotten
back, and that these two are entitled to share equally in any profits.
Futhey has been and Is on the payroll at the rate of 60 cents an hour.
Mikesell is a bookkeeper. At first her wages were $60 a month,
later they were raised to $80 and at present they are $100. E. R. Ball
recelved the hizhest compensation of any one on the payroll wntil July
1, 1934 when he is cleimed to have left. Until that time Ball was the
6nly one authorized to sign checks. Since then Mikesell hzs signed
checks In the name of 01l Well Express Corporatioa.

Pacific Shippers Association(2> was organized in the spring

of 1933. As with the 041 Well Express Corporation, dummy incorporators
were employed.  Shortly after, however, Mikesell, Futhey and Norma
Smith (Mrs. Mikesell's sister) appeared as the officers. E. R. Ball
for some time signed checks for the corporation. Neither Fatkey,
idkxesell nor Ball receive compensation from Pacific Shiopers. While
Pacific Shippers Assoclation collects from shippers the same rates as

01l Well Express Corporation and has a Mcontract™ with Oil Well Express

2. In form thls organization was similar to that of Imverial Valley

%grchants Assoclation, the operations of walch were held to be wnlawful
£idal 2irie Imperdal Volley Merchants Association

Ve >
Decision 26573 of date Nov. 25, 1933, ’




Corporation to do the hauling for 75% of the scheduled charges, it
has had nothing left over for its members. Business under its name
is handled in the same way as that under the rname of 01l Well Express
Corporation. Freight 1s handled at the same dock. The same truck
owners perforz the line hevl and receive the szme compensation. The
accounts of the two businesces are confused. Allocatlions of cost be-
tween them are indefinite.

In respect to the business conducted in the name of 01l

Well Express Corporation shippers were induced to sign Mcontracts™ in

the attempt to give the service a private cast.<°) The number of these

S. These contracts generally were Ir the same form and were as follows,
the blanks being filled in witk the name of the shipper and the date of
execution:

TEIS AGREEXMENT, entered Into this day of
by and between OILWELL EXPRESS CORPORATION, of Los Angeles, Cali‘o*nia,
party of the first parev, and

party of the second part:

WIINESSETLE

That in consideration of the mutual covenants kerein contalned, the
parties hereto z2gree as follows:

Party of the first part will transport goods, wares, and merchandise
for party of the second part from iys Yermiral located at 4450 South liain
Street, Los Angeles, for celivery a2t Bakersfield, Taft, and polnts north
gn the Coalinga Bighway, to and Including Kettleman and Coelinga, Cali-

ornis.

Party of the first part will receive shiprents of goods, wares, and
merchandise at sald terminal every day except Sundays and holidays, to be
transported in zccordance with this agreement.

Party of the second part agrees to dellver to party of the first
part at szild terminal not less than 100 pounds of goods, wares, and
merchandise per calendar month during the period of this agreement for
transportation between the points above zentioned.

Party of the second part a2grees to pay te party of the first part
for transport“tion service rendered under this agreement, at the sckedule
oL charges attached to this contract, and designated, "SCHEDULE CF
CHARGES", and party of the second purt agrees to pay for sald transporta-
tion oervice not later than the tenth day of each =onth for services
rendered during the previous calendar month, after an lftemized statement
has been rendered therefore by tae party of the first part.

Party of the first part agrees to make every reasonable effort to
effect delivery of said merchandise the dey after it l1s received, but
in no event later than the afternoon of the following day. Porty of
the first part shall not be responsidble for fallure To nake dellvery

S.




3. Cont'd.

of said merchandise on account of any cause over which party of the
first part has no control.

Party of the first part shall be responsidle for any loss, damage,
or breakage to said merchandise while In the custody of party of the
first part, hls ageals or employees, except when such loss, damage, or
brezkage Ls caused by acts of God or amny other cause beyond his control,
and party of the first part 2grees to carry suitable accldent, fire and
+theft insurance on all merchandise transported for paxty of the second
part.

Party of the first part sgrees to operate and maintaln In the
transportation service covered by this agreement, motor equipment sult-
c2ble to the requirements of said transportation service.

nse o 1

Coalinga 0il Fields 812.00 per ton,
Kettleman Hills 0il Fileld 12,00 ¢ n

Devils Den 011 Frield i2.00
Lost Eills 0il Field 12.00
Belridge Oil Field 10.00
Temblor 041l Field 1¢.00
MeKittrick 041 Field 10.00
Buttonwillow 01l Field 10.00
Blk Hills 0il Fileld 10.00
Mdway 01l Field 9.0¢Q
Sunset 01l Fleld 9.00
Wheeler Ridge 04l Fleld 8.00
Union Avenue 0Oil Field 8.00
Fruitvale 0il Field 8.00
Xern River 01l Field 8.00

40¢
Round Mowntain 011 Field .00 45¢
Nt. Poso 01l Field 9.00 454

PSCEEDULE OF CHARGES FOR BACK HAULST

Coalinga 011 Field $9.20 per tom, 46¢
Kettleman Eflls 0il Field 9.20 T " 484
Devils Den 011 Fileld 2.20 464
Lost Hilles 01l Field 7.80 39¢
Belridge 0il Field- 6.60 33¢
Temblor 011 Fileld S.60 33¢
MeXittrick 011 Field 6.€60 334
Buttonwillow 0il Field 6.60. 3

Elk E{lls 011 Fleld €.60 33¢
Mdway 04l Fileld 5.80 29¢
Sunset Cil Fleld 5.80
Wheeler Ridge 01l Field 5.20
Union Avenue 01l Fleld 5.20
Fruitvale 011 Fleld 5.20
Rern Piver 011 Field 5.20
Round Yountain 01l Field 5.80
t. Poso 011 Field 5.80

60¢ minimum
60¢

60¢
604
504
50¢
504
50¢
504
45¢
45¢
40¢
40¢
20¢
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Ventura, Seacliff and Saticoy, 30¢ per cwt., 30¢ minimum
Santa Barbara and Elwood, 35¢ ©wooonm S5¢ ¢
Orcutt and Lompoc, 50¢ m oW 50¢ "

Back=-hzuls five cents less per hundred pounds than the up-bound rates.
6.




and the clrcumstances of thelr procurexent are such that the conclusicon
is inescapable that they represent merely a crude attempt to misbrand
operztions which In fact are of a common carrier nature.

Thot the line haul, whether the business was handled under
one name or the other, was performed by various individual truck owners

does not take the operations out from the iInhibitions of the statute.

(See Motor Freisht Terminal Co. v. Move Forwapdine Co., 37 C.R.C. 857,
certlorarl denied Nov. 10, 1952 in Moye Forwardinz Co, v. Rz o -
mission, S.F. No. 14801; M.F,T. Co. v. Dean, 37 C.R.C. 862; Resulated
Garrders v. Oniversal Forwanders, Decision 26236, Case 3544, certiorari
denied Cct. 23, 19353, Universal Forwarders v. Rallroazd Commission, L.A.
14467; Reguleged Corrders vs. Yove (Nov. 13, 1933), Decislon 26553,
Case 3466; Regulated Carrlers v. May (April 16, 1954) Decision 26942,
Case 3620.)

3. Cont'd.

” = L) HO

L pound to 4000 pounds, 60¢ per cwt.

4000 pounds to 8000 pounds, 55¢ per cwt.
8000 pounds to 12,000 pounds, 50¢ per cwt.
12,000 pounds to 14,000 pounds, 45¢ per cwi.
14,000 pounés or over, $8.25 per ton.

This agreement shall remainr in full force ard effect for a period
of three months from the date hereof, continuing thereafter until termina-
ted by the written notice of either party hereto, providing that party
of the second part may cancel this agreement upon three days written notice
to the party of the first part in the event that party of the first part
shall not render good and satisfactory transportation service, but that
at least three days prior to such notice of cancellation, the party of
the second part shall advise party of the first part the particulars in
wnich said service is not considered good and satisfactory, in order that
party of the first part may be given a reasonadble opportunity to bring
its service up to the standard required by party of the second part.

IN WITNESS WZEREOF, the parties hereto have caused their signatures
to ve affixed the day and year first above written.

OILWELL EXPRESS CORPORATION
by,

President
party of the first part,

and

by,

party of the second part.




Both Futhey and Mikesell were Interrogated at length as
to the costs and expenses of the service rendered under these varlous
names and were wmable to specify items of expense which would consume
the 25% of the gross reverue retained for getting and managing the
busiress, maintaining a dock, billing, collecting, etc. Indeed, it
1s clear from the record thot the service netted substantial profits.
Fathey and Mikecell, who claimed to be entitled to suck profits as to
business conducted under the name of 0Ll Well Express Corporatlion
testified they had received none. Members of Paclific Shippers
Association, as previounsly pointed out, received no refunds.

That a cease and desist order must Issue Iis clear. 3Because
of the transmutztions the service has undergone, and the varying dis-
gulses set up to comceal its real rature and the persons responsible
for it the order should be as comprehensive as may be under the record
as developed. As to the defendent, E£. R. Ball, there is a2 subslsting
order directing. to cease operctions and =2 second order is wn-
necessary. Futhey and Mikesell, so far as thls record 1s concerned,
are responsible for the operations, z2lthough the evidence leaves a
strong suspicion that they are acting for some one else who enjoys the
substantial profits of the service. TWhile the two corporations, 0il
Well Express Corporation and Pacific Shippers Association are manifestly
shans, the order should be directed against them, as well as against
Futhey and Mikesellsé) The remaining nomed defendants are truck owners.

These trucks are regularly in use in the conduct of the service. They

heve no direct contractual relations with the shippers, their deallngs

being with thoce who arrange for and control the business. Eowever,

they do perform a very definite function in the service here fomnd to

4. That salid defendants "control®™ and "manage®” the trucks of others
in the rendition of common cerrier service 1s clearly borne out by the
evidence.




be conducted in contravention of law, and the order should be directed
against them.

None of the defendants have obtained a certificate of pudblie
convenience and necessity from the Commission, nor have they any prior
operative rlght to conduct such common carrier operation.

An order of this Commission finding an operation to be un-
lawful and directing that it be discontinued is in its effect not wn-~
1ike an injunction issued by 2 court. A violation of such order
constitutes a contempt of the Commission. The Califormiz Constitution
and the Public Utilities Act vest the Commission with power and

authority to punish for contexmpt in the same menner and to the same

extent as courts of record. In the event 2 party is adjudged guilty

of contempt, a fine may be imposed in the amount of $500.00, or he may
be impricsoned for five (5) days, or both. C.C.P. Sec. 1218; Motor

C.R.C. 407; YVermuth v. Stamper, 36 C.R.C. 458; 2 er R S

Company v. Kellexr, 33 C.R.C. 57l.

It should also be noted that wnder Sectlion 8 of trke Auto
Truck Transportation Aet (Statutes 1917, Chepter 213, as amended), a
person wno violates an order of the Commlssion 1s gullty of a misde-
meanor and 1s punishable by a fine not oxceeding $1000.00, or by
imprisonment in the county jail not exceeding one year, or by both
such fine end imprisonment. Likewize a shipper or other person who
aids or abets in the violation of an order of the Commission is guilty
of a misdemeanor and 1s punishable in the same manner.

I recommend the following form of order:

QRRDER
Public hearings having been had in these cases and the
cases having been submitted for decision, the Reilroad Commissiorn of
the State of Califormiz, after giving full consideration to the record




before it, concludes and finds as Lfollows, to-wit:

The defendants, R. W, Futhev, B. L. Mikesell, Oil Well Fx-
press Corporation and Pacific Shimpers Associstiop, a2t the times
mentioned in the complaint were and now are operating as a Transporta-
tion Company with common carrier status ac defined in sub-divisiorn (¢)

of Section 1 of the Auto Truck Transportation Act (Chapter 213, Statutes

of 1817 as axended) between Los Angeles and adjacent territory, on the

one hend, and Bokersfield, Taft, Maricopa, Kettlemarn Hills, McKittrick,
Coalinga, Avenal, Devil's Den ard other oil fields within the lower San
Jozaquin Valley, on the other aznd, and also between Los Angeles and
adjecent territory, on the one hand, and oil flelds located in Ventura
and Santa Barbara Counties, on the other hand, the operations some-
times being conducted under the name of 011 Well Express Corporation
and sometimes in the nzanme of Pacific Shippers Association, ané all with-
out a certificate of public convenilence and necessity or operative
right for such service; aznd the defendants, Z. F. Ball, IHoward C.
Wacoen R Charies Kyme, K. E. Dromme, Emma G, Landerbach, Catherine
Feishea and Peter Boy each, during the times herein mentioned, was and
now is assisting, aiding and abetting such unauthorized and unlawful
operations.

Based on the Jindling herein and on the opinion,

IT IS EERESY ORDERED that

1. The defendants, R, W. Futhev, B. L. Mikesell, Qil Well
Express Conponation and Raci soclatlion, each ‘cease and
desist, elther Individually or in conjunction one with another, in the
name of 011 Well Express Corporation or Paclfic Shippers Assoclation,
or otherwise, or at all, directly or indirectly, or by any subdbterfuge,
scheme or device from operating as a Transportatlion Company between the
termini specified in the foregoing findings unless and until a2 certi-
ficate of public convenlence and neccssity auvhorizing the same Is

secured.




2. The defendents, 2. E. Ball, Jowaxd C. Wagrener, Charles
Kvne, Xa E. Browne, Emma C. Lauderbach, Cathexine Frisbee, and Peter
oy, each cease and deslst from assisting, alding or abetting, through
the use of their trucks or services, or otherwlse, the saild defeﬁdants,
R. W. Futhev, B, L. ¥ikesell, 017 Well Exvwress Corvoration and Pacific
Shipvers Association, or any one or more of them, or any other person,
firn or corporation, from operzting as a comuon carrier transportation
company vetween the termini specified in the findings, unless and wntil
a cervificate of public convenience and necessity is sceured auvthoriz-
Ing such service and operations.

3. That the Secretary of this Commission cause a certified
copy of this decision to be personally served upon each of the defendants
nexmed In paragreph 2 of the order herein; and that this order, as to
each such defendant, shall become effective twenty (20) days after such
personal service upon sald defendant.

4. That the Secretary of this Commission cause certified

copies of this decision to de mailed o the Distriet Lttorneys of Los
Angeles, Ventura, Santz Barbara, Kern and Fresno Countiles, to the Boerd
of Public Utilitles and Transportation of tho City of Los Angeles and
to the Department of Public Works, Pivision of Eighways, at Sacramento.
The foregoing opinion axd order are hereby approved and
ordered filed as the opinion and order of the Rallroad Commission of

the State of Califorrnia.

e
Dated at San Francisco, Califorrnia, this _ day of

Novermber, 1934.

Commiss.oners.




