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Decision NOe - {a3050)

AITROAD CQIIISSION OF T STATE OF CALIFRNIA

SOUTEERY TACIFIC COMPANY, e cornoratlon,
ot al.,

Complainants,
Ve Case N0.3691

¥, TRASEER, VALLEY EXPRESS COVDANY, a
covnoraticn, Johan Doe, Richard Roe and m«
Doe Company, & corporation, _5 ?ﬁ)}
" ;‘«-. '.,':11 ,
Defendents. o {y f,; 47/ ,, }h

('l
In the mauuer 0f the Application of &46&
B. TRASEER foTr & ceruificaue of public
convenience and necessily to operate Supplemental
a motor truck line between Fresno Application
and Tulare and intermediate polnis. N0s6673

Sanborn & Roehl, By Earvey A. 5ano0rn, for Applicent
and Defendant.

=, W. Zobbs and Edward Stern, Ior Southern Pacific
Company, Pacilic Xotor Tren 5 ort Company axd
Reilway Zxpress Agency, Inc.

Robers B“cnnan end . T. 2rooks, DY Wme T. ZTO0 OKS,
for The kichisoh, ”o¢exa & Santae Fe Ral lway
Company.
3Y =3 COISSION -

CPINTION

By complaint filed on Septenver 19, 1933, compleinants
cherge E. Frasher snd Talley Lxpress company, & corporation,
wita unlewful conmon carrier operations by auto truck between
Fresno end Tulare, serving as {ntermediate points various o tles
and +towns enroute. Defendant Z. FTrasher, by written answer
nerein, denies generally end specifically all the allegations
contained in said complaint and alleces furiher thatbhe s
operating & movor sruck service between Fresno =nd Tulere and
certain intermediate poinis as & certificated coniract carrier,

sursuant to Decision No.946€3 of *his Commission, dated
2

Septemper 3, 1921, in Application No.5673, and hes in ell re-




tirmes complied with the orders ol this Commis-
gion in sald decisioxn.
ompany, by written answer, denies general-
all the allezetions contained in said complzint
+ it 15 enpgaged in the businesc of operad ng
an express corporation, as defired In Section 2(kx) of the Public
Ttilivies Actw NTOT teriffs lawfully on file with this
Commission and alleges s ts operations beivween Fresno and
Tulsre end intemediste polnts ' ' to a contract with
defendant . Frasher, lawfully oa file vi ic Commission.

Tn the above named Application No.6673, H.
filed a supplementesl petltion, praying thal e Commission make
its Supplemental Order and Decision'graatin@ to appilcent &
certificate of oublic convenience cnd necessity to oyerate an
auto truck service as o copmon carrier of freight between Tresno
apé Tulare, between Tulsre znd Goshen and intermediate points and
vetween Tulere and Traver and interoediate polnts, in lieu of
sald certificate to operate as a contiract carrier granted iz
s0id Decision No.0463, dated Seplember 3, L92l.

As justificetion for the granting ol this sunplemental
petition epplicant elleges that the oublic convenience and
necessity require the continued overation of his service and that
1% 18 just and equitsble at tkis time for the Commisscion o
moaify and correct its opinion and order.

Applicant proposes to charge rates in accordance with

¢.2.C. N0.8, now in effect and on file witha
poces to use the same equipment
1

ow operated in sald service.

ng
public nesring was nheld by Exexiner Satterwaite at Tulere,

§iX
the mattvers were submitied snd are now ready for cecision.

Said matters were consolidateld Tor recelving evidence and decision.




ragsher wes conlel ae a wiiness by the compleinants herein

teoTimony constitutes tae only oral evidence in the record,

T™he rocord shows that ever since Septemver 10, 1921, Z. Frasher,

defendant and applicent nzerein, nas opersted a moter truck freignt
under
service between Fresnmo and Tulare and certein way points/and by

virtue of a certificate of public convenlence and necessity granted
in sald application X0.6673, Decision No.9463, duted Septembver 3,
is2l.

This Commission, under the beliel =nd opinion that it had
at the time %he euthority and jurisdiction =o to do, granted
E. Tresher the privilege and rizht to operate as a contreew
carrier betwWeen the communities named. Tor thirteen years Nr.
Trasher ras opersted this truck service in goold Teith and has

builit up @ sabstential dusiness and during thls period aes entered

¥

into contracts with many petrons and shippers totaling 2dout
134 persons and business firmes. order vo meintein his equip-
meat end faclilities 21 verformameof thle transpor-
tation sexvice, X n nenc a larsge sum of mouey invoilving
substantiel investment of capital,

contend that Decision No.9463 hmver became
elffective because bhe defendsnt at the outset Talled to comply
with the conditions and orders seid decision, particularly as

to the Tiling of 4Lis contracts within the Vime nrescrived, or et
3

oAy

eny time <iace and also as %o ihe filing ol wue so-calied form
of contract and 1lists of patrons. Decision N0.9463 contelns

the followingz provisions:

#Tt is heredy ordered thet apylicent céhall, within fifteen
days from the date nereof, file with the Reilroad Commis -
sion & copy of cmez Torm of contract under which applicant
OpErales Or proyoses o operute, with a list ¢f patrons
served under each form or class of coniract, wish a state-
ment of tuhc rate or retes anpliceble to each patron or
group of patrons; and saall, within said time, file & stete-
ment saowing usual method of operstioz or proposed operation,
inecluding usual schedule or time of operation, vich seid
statement Shall further set forth the date upon vwhich the
operation of the line hereby authorized will commence, whkieca
date shell be within +thirty deys from date hereofl, unless
time to begin operations is exteaded dY formal supplemernnl
order."

Se




"The authority nerein conteined shall not become
effective untll and unless the adbove mentioned
copies of contractes, llsts =nd stetements are
filed within ‘he %time herein limited,m™

The record shows that the time preserived for filing copies

of contracts ead stetement of rates was extended to Octover 15,
1921, Tae testinony of appliicant shows thet within the time
prescrived he Liled witk the Comission the forms of contract
under walen ne was then opersting ¢ provosed %o overate, together
with a list of his customers. it epnears that on or sbdout
Februery 1, 1922, he olso filed an additiornel list of patrons

vith whom he hed ¢ similar contract. This form of contract

is on fille with the Commission. No additionel list of shivpvers
or contracts has'been Iiled wl th the Commission since 1922, »ut
epplicent has written contrects with practically all the customers
wita whom he does dusiness.

The record is not entirely clenr as to the circumstences
under which applicent first £iled a tariff in lieu of filing
additional lists of shiprers or contracts.

Lpplicent testiflied, however, that his best recollection
was 10 the eflect that the Commission had reguested him to file
and operate under a tarifl rather than to file contrects end
additional lists of patiroas from time to time. It also appears
that spplicant,under the advice of als attorney,filed e turif?
soon after commencing his truck operations and nas continued to
operate under tariffs,charging the same rates to all of his
customers wp to the present time. It 1s clear that the Cormis=~
sion imposed no limitetions upon the number of contracts which
applicant might enter iz%to nor prescrided any particular xind or
crerecter of coniract waich should be made with eny class of
petrons. The record shows that the truck orerstions of apolicem®
Trom the very outset were those of a common carrier and the
extension of hls truck dusinecs was carried on iz good faith under

the authority erronecusly granted to epplicant to operete ac a

contract carrier. Lany siniler certificates were granted to
Lo




other applicants at or about the same deriod of time, many of
whonm nave since heern euthorized to c¢ontinue their omretions
under tne Commission's jurisdiction as cormon carriers.
The record shows, elready indiceted above, that applicant,
Z. Frasner, dullt up @ transportation business in response to
public demesnd, pursuant to the purported guthority of this
Cormission end nes substantially complied with all the requirements
of the certificate in question snd has also been treated during
the intervening years as a common cerrier by the Cormisclon.
e are of tae ovpinlon thal the unusual end recullar circum-
stances, as shown in these proceedings, justify a revocatlion -
end setting aside of %the certificate iz question a2nd in lleu
thereo? the grenting of a cervificate of public convenlence end
necescity as prayed for in said supplemexztal peivition. The
above nemed compleint should 2lso be disnissed.
Applicent 1s nereby placed upon notice that Toperative
constitute e ¢less of property which should be
used as an element of value in determing reasonedvle
from their purely permissive aspect, they extend
%o the holder & full or naritial monopoly of a cless of business
over a particular route. ™is monopoly feature may ve changed

or destroved at any tinme stete which is not in any respect

o
limited to the aumber of ri whlch may ve given.

DER

Public hearing having been neld in the adove entitled
proceedings, the matters nhaving been submitted, and the Commi ssion
being fully advised,

IT IS EERERY ORDERED that the certificate of pudlic
convialence apd necessity granted under said Decision No.9463,
in suld Application Xo0.6673, be and the seme {s reredby annuiled
and set aslie.

TS RAILROAD CCIRMISSION OF THE STATE OF CALI ‘  REBY
DECLARES thot puolic convenience and necessity requlre the operadion

Se
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bv ¥, Frasaner of an autcouobile truck line as a common carrier of

fre ght between Fresno and Tulare, serving Fowler, Selne,
Xingsvburg, Traver, Goshen and intermediate points, and

IT IS ZEREBY ORDERED that a cexrtificate of public convexierce
and necessity be and the seme 1s heredy granted to Z. Frasher for

the operation of the services above deseribed, and subject to ihe
! 11
Polloving conditions:

1. Lpplicant ¢ all file his written ecceptance of the

certifica*e herein g*anted within a perliod of not to
exceel rifteen (1Y) days Trom dete hereol.

2. Applicant shall file, in tripllcaste, and make effocti-
ive within a pveriod of not to exceed thirty (30) days alte
the effec‘cive gdate of this order, on notl less than ten
day notice %o the Commisczion and the public a tariff or
varlffs constructed in accordance wWith viic requirements
of the Commission's General Orders and containing rates
and rules which, in volume and effect, shall be identidal
with the retes and rules shown in applicant's teriflTl
C.2.C. No.8, filed June 23, 1931, effective July 25, 1931,
now on file with the Commission insofar as they coanform
$0 the certificate herein granted, or rates sstisfactory
t0 the Reilroad Commission.

3a Applicent shall file, in duplicate, and make elffective
within a period o; not to exceecd tnirty (30) deys after tke
effective date of this oxrder, on not less than five days’
notice to the Commission and the pudlic, time schedules
covering thne service herein authorized in a form satisfactory
to the Rallroad Coxmission.

4. Tne rights and privileges herein authorized may not de
discontinued, sold, leaued, transferred nor assignel unless
the writien uonyent of the Reilrocad Commission to such
discontinuance, sale, leose, transfer or assigment heas
first been secured.

S. No venicle may bde operated by epvlicant herein unless

such vehicle is ovned by sald apolicant or is leased by

nir under e contract or agreement on a basis satisfactory

to the Railrosd Commission.

IT IS YESERY IURTEER QRCERED that Case No0.36981 be and it is
rereby dismissed.

For all ovher purposes the effective date of this order saall
ve twenty (20) days from the date hereof.

Dated a%t Sea Franclsco, Celiforznis, this,/oaé” day of November,

1934. :
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