Decison Xo.

BEFORE TEE RAILROAD COICIISSION OF THE STATE OF CALIFORNIA

CITIZENS TRUCK COMPANY, LID.,
COAST TRUCK LINE, a corporation,
10S ANGELES-NEZwPORT FAZIGEHT LINE,
MOTOR FREIGET TZRMINAL COLPANY,
PLCIFIC VOTOP TRINSPORT UOJPANY,
REX TRANSFZR INTERURBAN IEXPRISSS
AND FREIGHE LINE,

RICE TR&NSPORTATION COMPANY, a
orporatio
RICHARDS TRUCKING & VAREHOUSE
COMPANY, 2 corporation,

X “\\\

Complainants,

vs. Case No. 3686.
L. R. XAGARISE, doling business as
XZYSTONE EXPRESS SYSTEM and
J. NELSON XAGARISE, cdolng business
as XEYSTONE EYPRESS COMPANY,
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Defendants.

mallace XK. Dovmey flor dotor Freilght Terminal Company.

Phil Jacobson for Rex Traxnsfer.

Rober+t Bremnan and Vm. F. Brooks for The Atchlson,
Togema & Santa Te Railway Comoany

Libby and Sherwi“, by Warren B. Libdby and Harry N.
Blair for J. Nelson Xagarise.

zibby and Sherwin, by warrez E. Libby for L. R.
Kagarise.

He Jo Biscnoff for Soutnern California Frelgnt Lines.

BY THE COMMISSION:

OPINION, FINDINGS, AND JUDGMENT.

By Decision No. 26786 (Exnivit 2), as modified by Declslon
No. 26893 (Exhibit 4) it was ordered that J. Nelson Kagarlse
(Xeystone Express Compony) cease operating 2s an "express corzpora-
tionm or "freight forwarder" over the lines of L. R. Kagarise
(Xeystone Express System) "between points located on the latter's
routes nrumbered 10 to 50, inclusive, on the one hand, and Los

Angeles and points between Los Angeles ard San Gabriel Boulevard on




the otner nand; or to or from any points located on saléd routes

10 to 50, inclusive, unless in accordance with the existing opera-
(1)

tive rights of L. R. Xagerise es construsc nerein.” It was

also found as a fact taat L. R. Kagarise wus operating as a common

t L
carrier between Los Anreles and points on Routes 10 to 50, Incluslve

(sueh routes being deseribed in Decision No. 19410, Application

No. 13087) without a certificate or onrior right authorizing such

operations, and thet he was so operating in violetion of a specific

restriction conteined in his operative rights theretofore granted.

L. R; Xagarise was ordered %o cease and desist from continuing such

operations. {2)
L. R. Kagerise, om June 26, 1934, filed in tkhe Californis

Supreme Court & petition for e writ to review the above decislons.

Writ was denied on July 19, 1934. (L. R. Kazerise v. Railroad Come

mission, L. A. No. 14838.) 7. Nelson Xagarise filed a like peti-
tior on June 30, 1934. Writ was denled on July 19, 1934, and )

netition for rehearing was denled on dugust 16, 1934. (J. Nelson

Xagerise v. Rellroed Commission, L. 4. No. 14845.) On September

14, 1934 J. Nelson Xagarise Tiled @ petition for writ of mandamus,

which was denied on Sentember 24, 1934. (J. Nelson Xegarise V.

Railrosd Correission, L. A. No. 14£371.) L. R. Xagarise filed an

npcal from L. 4. No. 14832 in the Supreme Court of the Tnited
States. Motion %to dismiss was granted and the appeal was dismissed

on November 5, 1934. (L. R. Kacarise v. Railrosd Commission,

Qct. Term 1934, No. 4688.) s the validity of the desist order

has peen susteined ané vhae’t order has now become final.

(1] Decislon No. 26786 wes personally served upoa J. Nelson Xagarise
on Teovruvary 9, 1934 (Exribit 3) and Decislon No. 26393 on March 28,
1954 {Exhirvit 5). Tae effective date of these decislons wos extend-
ed Tirst to April 2, 1934 (=xhibit 6) and later o Mey 31, 1934
(Exnivit 7}, on whlch date the deslst order became effectiive.

(2) Decision Mo. 26726 was personally served on L. R. Kazarise on
February 13, 1934. (Zxhibit 3.) .




On gpgust 23, 1934 the spplication for order to show ceuse
ené arfidavit of J. R. Walsh wes £iled with the Commission. I% was
alleged therein that J. Nelcon Xogarise hasz dbeen operating as a
common carrier, iransporiting properiy on the lines of various common
carriers, and more perticularly over the common carrler truck lines
of L. R. Xagaricse, smong otker places, between Los Anzeles and San
Bernﬁrdino; that L. R. Xagarise has no operative right between
those points; that notwitrnstanding the atove mentioned desist order,
with knowledge thereof, and subsequent to its effective date, J.
Nelsor Xagarise has refused and falled to comply therewith, and
has contizued o operate as a coron cerrier over the common car-

rier truck lines of L. R. Xegerise between the points mentloned.

mae affidavit also sets forth twe seperate counts of specific

violations alleged to have occurred oa July & and 7, 1934.

0a Septembder 4, 1834 J. Nelson Kagarlse was ordered %o
show czuse on September 21, 1934 why he should not be punished for
contempte. (3) On the return date respondenﬁ gpyeared in person
and wes represented by counsel. Public hearing was had before
Commissioner Were on 3eptember 21 end 27, 1934, and the matter
submitted on driefs. |

At the opening of the heéring respondent moved for a
continuance on the ground that L. R. Kegerise was prosecuting an
appeal to tae United States Supreme Court from the deniel of his
separate petition for writ of review, filed a notice of super-
sede&s,‘and took tne position that such filing compelled the
grenting of the motion for contlnuance. In such appéal, notice of
admission of severance wes filed by Tespondent, permitting L. R.
XKegerise t¢ appesl alone. The motion for continuvence wes proverly

denied. Respondent also Tileé & demurrer andé a motion to purge

and dismiss. The demurrer is overruled and the motion denled.

T3] Toe order %o show cause, together with the affidavit, was
personally served upon respondent on September 7, 1934. (Exhibit

1.)




Respondent’s answer adrits that he has been doing business
as an "express corporation” end as e "freight forwarder,™ and has
transported shipmenis between Los Angeles and San Bernardino over

the lines of L. R. Kegarise, but alleges that L. R. Kagarise has
the risht to operate between such points "when such shiﬁments are
not transported turough the entire distance upon the same truck or
eguipment.” This claim wes decided contrary to resporndent’s con-
tention in the desist order he Is alleged to have violated, ané the
validity of that order hes been sustained vy the Supreme Courts of
California and of the Tnited 3tvates.

Respondent advances several special defenses wherein 1%

is claimed thet he has operated over and in accordance with the

operative rights of L. R. Kagarise and that the latter has the right
to operste in the manner deseridbed. Tze desist order also decided
sueh matters contrary to respondent's contentiors. |

The question involved in this proceeding is whether re-
spoﬁdent, subsequent to the desist order, operated as an "express
corporation™ or "freignt sorwarder” over the lines of L. R. Kagarise
and between Los Angeles and San Bernardino. |

The facts established at the heaiing mﬁy ve summerized
as follows:

Flmer Ahl, traffic manager of "Keystone Express Company”

since September 1, 1953, testified that 7egpoNaeRy is opersting as

o common cerrier express cOmDany undeT thet name, and between
September 1, 1933 =nd the date of hearing, so operated betveeﬁ Los
ingeles and Sen Bernardino daily except Sundays end holidays.
Places of ovusiness are meintelned at 1128 Eact Fifth Street, Los
Angeles, and at Sen Bernardino. Respondent operates over the Ilines
of "Keystone Express System” from Los Angeles to Pomona, end then
over the lines of "Keystone Zxpress Systen” from Pomona to San Ber-
rerdinc. "Keystone Express System" is a ficetitious name.ﬁnder

which L. R. Xagarise does business. Witness hee 2lzo been employed
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by L. R. Kagarise ("Xeystone Express System”) since September 1,
1933. As traffic mansger for respondent, witness does not solicitl
freight, but supervises traffic and handles rates. e has rno one
under his supervision, does not xnow If respondent employs any
truck drivers, nor if respondent employs anyone oOther than himself.
Resvondent has rate sheets which are givea to any "interested ship-
pers or consignees of freight and express.” (Tr. ». 65) These |
are distributed at Los Angeles ancd at other offices, and some of
themw show respondent's rates between Los angeles and San Bermardino.

After being served with a subpcenz, Mr. Akl checked ship-
ping documents To ascertain If two certain shipments were trars-
ported on July 6 and 7, 1934. ZHe found one but did not find the
other. He dié not go through all of the freight bllls Lor those
particular dates, dbut "Just a portion”™, Ta couple of hundréd.”
(Tr. p. 72) Shipments from Los Angeles to San.Bernardino are ac-
cepted by respondent from all shippers.,Respondent has an agent in
San Bernardino, whom the witness furnishes with such rate informa-
tion as the agent needs. This agent furanishes shippers with infor-
zation and tekes pick-ups. Mr. ihl also handles traffic metters for
"Keystone ZXpress Systemﬁ (L. R. Kegerise).

Jack Payne, for six weeks prior to the hearing, has beex
~ rdispatcher™ for "Keystone IXpress Systew” (L. R. Kagerise) at Los
Angeles. Prior thereto, and between July S and 10, 1934 he was
erployed as dispatcher at Pomone. At Pomona he had seven men under
nis supervision. The "System” (L. R. Xagarise) handled freight Lor
"Company” (respondent) during that time. Such Ireight was trens-
terred from one truck to another at Pomona. At Pomona Mr. anne
daily saw freight tﬁat nad its point of origin in Los Angeleé and
its point of destination in Saxn Bernardino. These shipments moved
from Los ingeles %o Pozoune by 2 truek of “Zewetone Exprecs Systen”
{7. 2. Togarlse), and moveld Irom POZORI WO éaz Sercerdino on =
4ruclk of "Keystone Express System” (L. R. Kagarise). A4ll shipments

moving from Los Angeles to San Berxardino, or vice versa, were
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tronsferred at Pomona to another truck. Mr. Payne's salary was
pald by "Keystone Express Systvem" (L. R. Kagarise).
As dispateher in Los Angeles Mr. Payne dispatches "plcke

up™ trucks but not "line" trucks. The office of "Keystone ZxXpress

System" (L. R. Xagarise) is at 1128 Zast Fifth Street, Los Angeles,

which is the address and location of "Keystone Express Company”
(respondent). Nr. P. C. Woodruff dispatches "line" trucks. When
calls come in for vick-up service the telephone operater writes
them down for the witness, who dispatches & truck to make the

pick-up. When he does this he does not know whether the merchan-

dise is to be picked up for the "System” (L. R. Kagarige) or the
"Company” (respondent)e The plck-up drivers are handec the plece
of paper upon which the telephone operator has written the address,
and such papers do not designate whether the pick—up is for the
"System” or the "Company". The telephone is generelly answered
"Keystone."

Freight is line hauled to Pomona, unloeded, and the
truek returns to Los Angeles. The truck which hauls %o San Ber-
nardino originates in Pomona. 41l of the truéks used are those of
ﬁKeystone Express System™ (L. R. Kagarisé).

Affiant J. R. Walsh, on July 6, 1934, adout 5:30 p.x.,
went to "Keystone Ixpress Compeny” at 1128 Zast Fifih Street in
Tos Angeles, and asked if 1t took shipments o San Berrzardino.
Being edvised that it did, he left a shipment on the Compeny's
platform. He asked which truck 1t would go out on, one of the
xmen indicated a particular truck, end witness peid him 66 cents
for the shipment. Xe saw the shipment wheeled into the truck,
end then he parked scross the street until the truck lefd aboul
8:30 pem. Ee followed the truck to Pomone, where he inquired whex
the "truck went to Sen Bermardino™, and was informed that it left
about 6 a.m. Ze asked what sort of a truck it would be, and was
told that 1t would be an Internatiomel truck end trailer. The
next morring he followed such wWwuck 0 San Bernardino. In an

-&‘




alley in back of Third Street In that city the wiitness asked the
driver if he had a shipment for J. R. Walsh, and by wey of re-
sponse he Ilmmedistely received the shivment. Exhibvit 84 is & yel-
low shlpping document on & form of "Keystore Express" covering the
shipment of one crated suto radietor, weight 165 pounds, from Los

Angeles %t¢ San Bernardino, and was given to the witness wher he

l&fﬁ the Shipment at the Los Lngeles office. Exkivit 88 is a blue
auplicete of the above documeny and wes handed 10 the witness inm
San Bernardino by the itruck driver at the time the shipment was .

delivered to *he witmess.
On July 7, 1934 effient took a second shipment for San

Bernardine to the Los Angeles office of "Keystone IExpress Company”
(respondent). This was a box of automobile parts. He asked if
deliveries were made on Sunday and wes told “mo”, but that the
shivment would be accepted, the truck would go out on Sundey, end
delivery would be made Monday morming in San Bernerdino. He left
the box and received Zxhibit 9, which 1s a yellow shipping document
(seme form as Exhibit 8A) covering the shipment of one box, weight
55 pouwnds, from Los Argeles to San 3ernerdino. Affiant then
watched the truck being pleced in the back ol the lot, on the next
afternoor followed the truck to Pomone, and latgr followed a
smaller truck to Sen Bernardino. LAffient did not recelive that
shipment at San Bernardino (although he saw the shipment at that
¢ity), out returned to Los Angeles and asked the "Company™ if such
shipment could be sent back to Los Angeles, waere affiant received
1t a few days later. Freight charges both ways were paid by
affient. Tyhibit 10 is a blue duplicate of Dxhibit 9 snd was re-
ceived by afflant when he received the box at Los Angeles end paid
for the return movement. All of the trucks Tolloweld by affiagt
bore the sign "Keystone Express System.”

Such are tne facts of record. Respondent offered no

testimony. =xhibit 1l by zeference is Decision Noe. 19410 in

Aipplication No. 13087, decided in 1928 and which granted certeln
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additional operative rights to L. R. Kagarise, sudject to the
restriction }nvolved in the desist order alleged to heve been
violaved. Decision No. 19410 has long since become final and fts
validity, es well as the validity of the later desist order, is ro
longer open to question. It is ¢lear from Decision No. 15410
that Sen Bernardinoe is a point located upon Routes 1C to $0,
inclusive, of L. R. Xagaerise, and is ome of the points as o which
the restrictlion is applicable.

Respondent’s briefs refer at length to the rights of L.
R. Kegerise and contain srguments to the effect thet the Commission
was in error in comstruing such rights and in issuing the desist
order. The desist oxrder, however, has bYeen sustained by the
courts, and the éuestion presented is whetzer respondent has been

gullty of contempt in violating that order. It is urged that re-
sporndent should not be adjudged gulliy of contempt becsuse at

the time of the filing of the affidevit the appeecl of L. R.
Kagarise was pending in the Tnited States Supreme Court. It has
already been mentloned that respondent wes not a party to such
appeel, and that motlon to dlsmiss wes granted therein., Further-

more, as was held in M, F. T. Co. ¥v. Moye Forwarding Company

(Fed. 27, 1933), Decision No. 25691, Case No. 3149, one nmay be
edjudged guilty of contempt for acts committed during the pendency
of e petition for writ of review which attacks the velldity of a
Cesist order, and is no% relleved from complience with such desist
order merely because of the pendency of suek petition. The valld-
ity of the contempt Judgment in the Moye case, supra, was sustalned

by the Supreme Court through denial of petition for a writ. (Moye

Torwarding Co. v. Reilroad Commission, S.F. No. 14370.)

/

FINDIXNGS

1. 3By Decision No. 26786 (Feboruary 6, 1934}, as modified
. by Decision No. 26593 (Maren 21, 1934), the Railroad Commission

ordered that J. Nelson Kagarise operating as "Keystone Exprecs
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Compaxny,” cease and desist operating as an "express corporation”

or "freight forwarder” over the lines of L. R. Kagarise, operating
as "Xeystone Ixpress System,” between points located on the letter's
routes numdered 10 o 50, Inclusive, on the one hand, and Los
Angeles and points betweern Los Angeles and San Gabriel Boulevard

on the other hand, or %o or from any points loceted on saild routes

10 to 30, Inclusive, unless in accordence with the existing opera=-

Ulve rights of L, R, Kagarise as construed thereln. By seid

Decision No. 26786 L. R. Kogarise was ordered to cease and desist
comnon carrier truck operations between Los Angeles andlpoints oz
sald Routes 10 %o 50, inclusive. Seid orders have never been
revoked, annulled, or stayed, dDut orn the conitrary have been sus-—
tained by the Supreme Cour:, and at all times since May 31, 1934
have been end now are in full force and effect.

2. A certifled copy of sald Decision No. 26786 was per-—
sonally served upon J. Nelson Xegerise on Fevruary 9, 1934, a
certiried copy of sald Decislion No. 26893 was personally served
upon J. Nelson Kegarise on March 28, 1934, sald desist order be-
came effective on May 31, 1934, and sald J. Nelson Kegarise had
personal knowledge end notice of sald declsions and the contents
thereof on and prior %o the effective date thereof, and was abdble
at all times thereafter to comply with said order.

3. Tbe affidavit of J. R. Walsh was filed on August 23,
1934, wherein it was alleged in substance that sald J. Nelson
Kagarise, notwithstanding the desist order referred to above, with
rull knowledge of its contents, and subsequent to its effectlive
¢ate, hes failed and refused to comply wita said order in thatd he
nas continued to operate as & common carrier over the lines of.

L. R. Xegarise between Los angeles and Sen Bernardino, California,

and more specifically on July & exd 7, and on July 7 to 9, 1934.

4. TUpon sald affidevit being filed the Railroad Commis-
sion, on Septemver &, 1934, issued its order directing sailld J.

Nelson Kegarise to appear on September 21, 1934 and show cause
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why he should not be punlshed for the a2lleged contemp: set forth
in said elffidavit. Said order tc show cause, together with the
afflidavit upon which based, was personally served upon J. Nelson
Xagarise, on September 7, 1934. Upon the return date J. Nelson
Kagerlise apreared in person and was Trepreserted by counsel, hear-
ings were had and the matter submitted.

9. Notwitastanding the order of the Railrozd Commission

contained In its declsion ebove mentionmed, 4he sald J. Nelson
Kagarise failed and refused to comply with the terms thereo?, and
continued ¥o and did operate as a common carrier "express corpora-
tion” or "frelght forwarder” over the lines of L. R. Xagarise
between points located on the latter's routes anumbered 10 to 5C,
inclusive, on the one hand, and Los Angeles, on the other hand,
perticularly between Los Angeles and San Bernardino, the latter
of which is & point on sald routes numvered 10 to 50, inclusive,
and more specificelly on July & and 7, and July 7 to 9, 1l934.

6. The adbove failure of the said J. Nelson Kegarise
to comply with the said order of the Rallroad Commission, as set
forth in Finding No. § above, was and I1s in contempt of the Railroad

commission of the State of California end its order.

JUDGMENT ' e

IT IS ERZRERY ORDERED AND ADJUDGED that J. Nelson XKagarise

1

nas been and iz guilty of contempt of the Railroad Commission in
dizobeying Iits order contzined in Decision No. 26786, as modified
by Decision No. 26893, all es more cpecifically found in Finding

No. 5 above.
EERE2Y FURTHER ORDERZED, ADJUDGED AND DICREED that

58]
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for seid contempt of the Rallroad Commission and Its order, sald
7. Nelson XKegerlise be punished by e fine of Five Zundred Dollers
(8500.00); salid Tine to be paid to the Secretary of the Rallroed
Commission within <en (10) days after the effective date of Thils
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opinfon, Tindings, and judgment; and that in default of Dayrent oF
the aforesaid fine, s2id 7. Nelson Xagarise be cormitted *o +he
County Jell ol <tne Counity of Los Angeles, State of Californias, until
such fine be peid or setisfied in the yroporsion of one day's ime
prisonment for each five dollars ($5.00) thereof %hut shall so
remaln wapaid.

IT IS FTRTEZR CRDZRED thet the Sceretery of +the Railroad

Comission, if said fine is not peid withkin the time specified

above, prepvare, sign, and issue oy riate order or orders of

-

errest and commitment in the name ¢f the Rzilroad Commission of 4he
tete of Californie, %c which shall be stiached a certified copy of
*hls opliafon, findings, znd Judgment.

7 IS FURTIER CRDERZED that this op!

Decemder,




