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Decision No. 22570
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PEFORE THE RATLROAD COYMISSION OF TEE STATE OF CALIFORNIA

Tn the Metter of the Application of

A. W. VAY oo a certificate of public
convenieace and necessity %o trazsport
property, &s & common carrier, Zor
compensation, over the public highways
vetween Arcate, Bureka, Scotle, Lolete,
Ferndale, Fernbridge, Yortune, Alvon,
Gerberville, Willits and intermedlatve
points, on the one asand, and Santa Ross,
Petaluma, San Francisco and South San
Trencisco, on “he other head, via the
Redwood Eigaway, as an enlergement and
extension of applicent's exisiing oper-
etive rights between Ferndele and Eureka,
end intermediate points, via Lolets, and
petween Ferndale and Upper Mattole, and
intermediate points, via Petrolis.

Applicetion 19612
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Sanborn & Roehl, by Cleire W. Mc Leod, for Applicent.

E. W. Eobbs, for Northwestern Pacilic Railroad Company,
Southera Pacific Compexy, Pacific Motor Trea spord
Company and Petalume & Sente Rosa Railroad, Protestanis.

Eaward Stern, for Railway Express hAgency, Inc., Protectant.

Regineld L. Vaughen, for Intercity Transport Lines, Inc.,
Tureka=Carberville Truck Line and Redwood Motor Treight,
interested parties. .

BY TEE COMMISSION -
QPINION

Ae We Way, applicent nerelin,seeks & certilficate Zor tﬁe extension
of sutomotive Zfreight service now maintained bY nim undler bona fide
operation prior to May 1, 1917, detween Eureka and Ferndale, via
Lo;eta, to and including Scotia, Teradzle, Fermbridge, Foriune,

Altoﬁ, Garberviile, Tillits,Seate Rosa, Petelume and Sexn Trencis co
on the south, and Arcata on the norti.

Applicent proposes 0 restrict the operation 10 the trans-
portation of perishedble freight in refrigersted motor trucks.
Applicent ras conducted general truck freight service detween Eureka

end Ferndele and also to Upper Mattole, via Petrolia, for approximete~

1y twenty yeers and has meintoined the service under the euthority
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of this Commission With rates and time schedules filed therefor.
No question is raised dy protestents as to his rights thereunder.
3y ais applicafion Ze seexs to extenéd this right northerly to
aArcata and'SOutherly over the Redwood highway'Between San Francisco
and thé invermediate points nemed. EHe proposes to trenspoxrt
Ireight from San Francisco, Petaluma, Saxte Rosa dnd Willits
nortabound, end from Arcate-Zureka-Garberville area southbound
TO The same places. Applicent begarn such tramsportetion service
in the spring of 1933 under alleged private contracts witﬁ verious
shippers. Tals operstion was chellenged before the Cormission
in Case No.3729 on complaiat of Regulated Cerriers, Inc. Aif%er
public hearing the Commission found the service %o be of common
carrier nature aazd sudjeet to Tegulation Yy the Comaission, and
required applicant, by its Decision No.27299, to cesse and desiste.
The record herein shows that the order of the Commission hds
been obeyed.

Public heerings on the instant applicetion were conducted
by Ixeminer Williems at San Francisco and Eurcka, the matter was
duly submitted and is now ready for decision.

hyplicent propoces to conduct operation with two refrigerated
trucks and two vreilers, each with a capecity of 18 tons of
Ireight, end %o maintain the equipment 1z its interior at o temper-
ature not 1o exceed 40 degrees Famenheit. The operation is %o e
conducteld twice weexly. Soutnbounad trips would lesve Eureka
on Sundey and Vednesdey, eard northbound trips would leave San
Francisco on Mondaey and Thursday. 4pplicent estimates that 1t
will teke thirteen (13) hours running time eackh way to make the
trip. EHowever, time schedule filed %y epplicant provides that
the trip start at San Fracisco at 2 Pelle, 2rriving at Zureka at
7 a.m.,“thus meking total elapsced time of 17 hours; southbound
zovemez1s leaving Zureka et 10 2.m., arriving at Sep Fremcisco
at 5345 a.m., the following day, meking total of 19 hours epd

45 minutes. While the running time mey bde approximately
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13 hours, the schedule 1= slowed coznsiderably by proposed service
at various points in Dick-up, delivery and trancsfer of frelght.
The schedules as ocutlined are suhsteatially the service meintained
before applican®t obeyed the order to cease and desist,

Testimony indicavtes that prior to ceasing this operation
epplicent wes transporting a number of commodities which do not
reguire refrigeration and which are now omitted from hiz final
schedule of commodities he proposes to hendle. Te hes omivtted
ceaned goods, groceries ete., and various other commodities for
which refrigeration is neither required and in some ianstences
undesirable. ALl %old, in his prior operetion applicant
neuled approximetely 10 %oas each day southbound and apyroximately
15 to 18 tons morthbound. The southdound haul was principally
of butter and creamery products, eggs, fish and dressed poultry.
Northbound, the heul was lergely Iresh meats and packinghouse
products, dairy products, eggs, beer and dressed pouliry. Tader
Tinal amendment epplicent limited the commodities he proposes to
hendle, and only under refrigsration, to ¢ream and dairy products,
including all cheese, meat and meat nroducts and edidle oils,
beer, oggs, dressed pouliry end r:uits and vegetableé, when fresh,
and fish,

Applicant was supported as to the movement of fresh meats
by the testimony of L. L. Foley, Transportation Superinteadent Zor
Swift & Coxpany, at Sen Freacisco.  Mr. Foley testified that this
packinghouse has shipped I2om 4 t0 S tons twice each week from
South San Francisco to Willits, Gerberville, Eureke and Arcats;
thet the zame regquired refrigeration a2nd tzat no other refrigerstion

sexvice is mainteined by any carrier to these points. In additionm,
rete '

witness testified thet the/proposed to de charged by‘applicant Tor

cuch service is satisfactory and that he woul d conitinue to use the\
vusiness if 1t were reestedblished at that besis. This industry

ras 10 southhound movements. ross examination revealed thaz the
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tonnage quantity cited by the witness Iincluded smoked nmeat,
sausaege, lard, dbuitter, eggs 2nd cheese and 2lso Soap and cleansers.
The commodities zot requring refrigeration approximated 15% of the
haul. Titness also testified that relrigeration 1s not required
from December to Maxch lst. He sdmitted that during all the
time he used oTher cervice, including rail, that ne had received
ne complainﬁs as %o the condition& of the prolucts on reéching
destination. ‘

D. Gliaanini, owner of & meat market at ZEureka; Lloyd Rees,
Mensger of Sefeway Stores for the Bureka district; Peter E. Ferrari
of J. C. Bull, Jr. Company, Arcata; EKEenry O. Peterson, Menager,.
Poultry Products of Califorala, 2t Eureka; Alma L. Beer, owoel
of a meat merket at Bureka; and M. N. Boyiss, & restaurant operator,
at EBurexa, testified genmerally in support of the need for relxl ger-~
aved service upon fresh meets delivered to them from Sam Frexd s¢o
packinghouses} or shipped o points waich epplicant proposes to
Serve. “

L. Z. Wolters, Traffic Manager of the Golden State Milk
Company at Sax Francisco, téstirﬂed theat this compary zanufaciurez
butter et 1ts Arcate and Ferndele plants, cheese et Its plants
at Orick and Alton, zmom-perishable milk wroducts (dried end
poﬁdered'milk) at Loleta, and that it requires refrigeration in
the @ovement 02 1%s products for all commodities except the 20D~ '
éerishable products from Loleva. This shinper has been using
s pew type 02 dulk butter container which would not Ye uselul in
shipping by zeil. EZe wes one of the original contreact paﬁrbns
of Way and testified that the service was very satisfectory..

The shipments ren from 298,000 pounds per moath im July to 17,000
pounds in Fedruary, th an average shipment for 12 mozths of

about 200,000 »ounds morikly.
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Nick Eansen, President of Eumboldt Creemery at Fernbdridge,
co-operative plan, (having epproximetely 300 farmer members),
also used Vay's sexrvice for dhuvver shipments ¥0 San Frencisco and
to Santa Rosa; averaging 18 tons per trip in swumer mmd & tons
in winter.

Eenry O. Peterson, Manager of Poultry Producers of
California, & Eureke organization, testified in support of
applicent's proposal to transport dressed pouliry between Eurexa
and Sente Rose.and San Framcisco and also for ike transportafion
of eggs between these points. The shipmenvts sre not of any
conseguence except beiween laxrch and June ead Lfor that period
refrigeration is needed. While the association ships no
poultry to San Fraancisco, it does skhip poultry Irom San Framcisco
during the seasons When the local supply et Zureka is short.

These and other witnesses produced by applicant based the require-~

ment for refrigeretion on tho ground that it maintzained the

products in better shape because many o them are shippeld out of

cold storage into cold storage and suffer from fluctuating

tenperatures, especially higher ones, during the period of transit.
+ was admitted by some of the witnesses that they had

succecsfully sitipped the commodities noted dy rail without

refrigeration and without aprareat injnry. Othexr witnecses

contended that to Take Lrech meats or poultry out of refrigereavtion
end transfer them at higher temperavtures causes them o zweatd
aad deteriorate and not have the salability of continvously

refrigerated transporsation.
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The protestahts produced as witness Peter Philipsen, Manager
of tae Sumboldt Creamery at Fernbridge (the seame company of W ich |
witness Hensen is Presidext), who testified that the only reason
he shinped 5y refrigerated truck wac because the Tate was cheaper
ané thet re got a rate of £7.00 2 ton from Way. He testified
that 1f service Tor like character 1s to de continued, it saould
be at least three deys a week Iinstead of two. The creeamery uced
Tay %0 transport cheese, wrapyers and c¢artons {rom Sean Fraodd sco,
which was the only haul from that poin?t made. Witness tesvtified
that while the creamery absotlutgly does not require refrigerated
service, he feels that the service maiantained "does some good."

Cherles Tridenbech of Fortuna, general merchant; Eugene S.
Clovey, Zurekes, retall druggist, Fritz Deumgartner, bdbutcher, at
Sureka; Jokn Boyd Louis, Manager of Univted Groceries at Arcata
(another co~operative organization of 300 memders); Leornard Carlson,
Menager of Russ Meat Marxet, whick hes deen established for 60
years in Bureka; Stewert J. Newcomer of Associated Fisheries;

E. Caldwell, beer dealer; Robert Z. Flowers, Ferndale, General
Manager, Valley Flower Co-Operative Creemery; C. L. Day, publisher
of the Eumbol? Stendard Daily; Otto Xeusen, Eureka, shipper o2
cut flowers, were produced by protestants as witnesses vho used
the rail service of Northwestern Pecllfic Rallroad, Pacific Motor
Trensport and Rellway IZxpress Agency, Iac., for less thexn carioad
movexents and for the cormodities included by applicent in his
offer, and whose experience with rail <Yransportatioz was that i+t
was adequate end efficient Tor their purposes and that relrigeration
was 2ot required Tor the commodities transporved. This latter
opinion was baseld upon the fact that rell transportation 1is almost
wholly in the night time and theat the temperatures, except on
infrequent occacions, are not high enxough Airing eny part of the

4 route to céuse deteripratiorn or irnjury to the so-calleld perishadle
cormodities. Tais testimony ic not true of Mr. Dzy, whose

shipments from Sen Francisco or other points are not perishable,
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being inks and paper recuired for use by ails pudlication.

Ze based hic opvosition or the theory that the rail service
mainteined was excellent ard that any competition 4o 1tr might
impair its velue and eveniually prevent proper Tunctioning dy
the rail carriers, to the gemeral injusy o the comrunitye

Lpplicagt is a lawyer and performed trarcsporiation service
o the character he now proposes under contracts, vhich he regard-
ed as validly removing suchk operations Zrom %the Jurisdiction o
the Commission. When the Commission found that he was not
$0 removed, he ceased and prosecuted hls applicetion for a certi~
ficate. Ee seems Vo heve acted in good Zaith though in error.

He bas now reduced his proposed operation %o one exclusively for
commodities moving under refrigeration and seeks authority therefor.
The test is whether suck shippers now aave adequate service tér
less tharn carload shipments.

The record saows that 2o other carrier meintains reriigerator
sexrvice, except for carload quantities. Northwestern Pack fic
2as not offered such serviece for four years, withdrawing it on the
ground thet 1T 41l not receive profitadle patronage.

There is a genuine demand Zor the service 2e proposes and there
i1s no other carrier o:fering less than carload refrigeration.

The application will be granted as herein modified.

Applicant A. T. Way 1is heredy placed upon notice that
"overative rights™ do 20 ¢constitute z class of property which
should Ye capitalized or used as an element o value in determining
reasonable rates. Acgide fron their purely permissive aspec?t,
they extend to the holder & full or parvial monopoly of a class of
business over a particulsr route. This monopoly feature may
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be changed or destroyed at zuny time dy the state which is not
in any respect limited to the number of rights which may be
given.

O R D E R

A. We Tay having mede applicetion, as above entitled,
pubiic hearings naving been held aaxd the matter now being duly
submitied,

TEE RAILROAD COIMISSION OF TEE STATE 0F CALIFORNIA EEREERY
DECLARES thaet public convenience and necessity require the estabe
lishment and operation of eutomovive relfrigeration service for
the transporvation of the comodldities of creem and deiry products,
i{ncluding all cheese, meat and meat droducts axd cdidle oils, dbeer,
egge, drecsed poultry, frezh frulits and vegetadles and fish (in
its naturel state), and 2o other cormodities, detween San Trancisco,
Peteluma, Sente Rosa end Willits and Garberville, Scotie, Alton,
Ferndale, Fernbridge, Fortuna, Zureka and Arcata, and interms diate
points, provided, no guthority is zeredy grented to move locally
between any points between Willits and Areata, said service in said
ares and points herein authorized to be limited to such shipuents
as may be tendered applicent vhen the origin or destination is
either Willits, Sante Rosa, Petalumea, San Fracisco or South San‘
Franci&co; ané provided, further, that only the followirg commodi~
ties may be Ttramsported frox aﬁd to eack point, viz: -

To Tillits from San Francisco only =-- meat and packinghouse
products.

Between Seante Rosa and Eurexa and Ternbdbridge, creamery
products and dairy products, eggs, dressed poultry, southbound;
beer, ozgs, and dressed pouliry, northbound.

éetween.zurexa end Peteluma,- egss, southbdound; egges and
dressed pouitry,'northbound.

8e




Between South Sen Francisco, San Francisco and Arcate,
Burexa, Loleta, Ferrndale, Fernbridge, Fortuna, Alton, Scotia
and Garberville -- cream, creamery and dairy products, meatd
and packingaouse products, beer, fresh vegetadbles and/or Irult,

end fish, (4in {ts natural state), southdound only; and eggs,

poultry (dressed) northdound only; anmX, provided, further that

such movexents shall be transported only in motor equipment meine
tairved in its interior at 2 temperature of 20t more than 40 degreec

Fahrenhelt, over eund along the following route:

Vie ferry and Redwood highway between termini,
for all points, serving Femdele by diversion
Trom Feranbridge, and

IT IS EEREZY ORDERED that a certificate of pudblic convezience
and necessity therefor bde and the same heredby is grented %o

A. We Way, subject to the following conditions:

l. Applicent s1all file his written acceptance of the
certificate herein granted within a period of not to
exceed fifteen (15) deys Zrom date hereof.

2. Applicant shall file, in “triplicate, and meke
effective within a period of not to exceed thirty (30)
days after the effective date of this order, on not

less than ten days' notice to the Commission and the
public a Teriff or tariffs constructed in accordance

with the requirements of the Commission's General Qrders
end contalning rates and rules valck, 1z volume end effect,
shall bYe identical with the rates and rules shown in
Revised Exkidit "A", filed November 5, 1934, ez az e é~-
ment to the application, insolar as they conform %o the
certificate herein granted, or rates satisfactory %o he
Reilroad Commission.

3. Applicant Zall file, in duplicate,.and mako. effective
within a period of not to exceeld thirty {30) days after the
effective date of this ordexr, on 20t less than five days?'.
notice 1o the Commission and the public, Time schedules .
covering ihe =mervice herein authorized in 2 form satisfactory
to *he Rellroad Commission. .




4o The rights and privileges herein authorized meay
no«. be dlscontinuved, sold, leased, transferred nor

sigred unless the v’ri‘cten consent oL the Railroadld
Commis lon to such discontinuance, sale, leage, tramsfer
or ussignment has first been secured.

S. No vehicle may be operated by applicant herein
znlese such vehicle it owned by said applicant or 1=

lzased by him under a contract or agreement on a basis
satisfactory to the Railroad Commission.

For all other purposes the effective date of this order shall
be twenity (20) deys 2rom the date tereofl.
Dated at Sen Francisco, Callifornls, this 2.9, day of

————

December, 1934,
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