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Decision Noe 276580

BETORE TEE RAIIROAD COMMISSION OF THEE STATE OF CALIFORNIA

 CERTIFICATEDEIGEWAY CARRIERS, INC.,
a corporation,

Complainant,

VSe Case No.3867

)
)
)
)
)
)
PAUL R. KEMP, JACX XEMP and )
FTRANCES P, doing dbusiness under the )
fictitious pame and style of California )
Delivery Service, Celifornis Delivery )
Service, a ﬂo—narvner°hip, Tirst Doe, )
Second Doey ThirdPoe, First Doe Corpor- )
ation, wQ@Oﬂd Doe .Corporation. g

) i

)

Defendantse

David G. Shearesxr and Douglas Brookman,
for Complainante.

M¢ Intyre Fexries, for Defendants, Paul R. Kemp,

Jack Kemp, Franceu Kemp and Californis
Delivery Service.

BY THE COMMISSION -
- | OPINION

Cerfificated.ﬂighwéy Carriers, Inc. hereﬁn-complain$
that Paul R. Xemp, Jack Xemp and Frances Kemp, doing. business
under the fictitious rname and style of Californie Delivery
Service, are opereting &8s a tramsportation company‘ovér the
highways of thié state and that said defendants have no
certificates of pudblic convenience end necessilty so to do,
nor any preseriptive or other rights for such operation,
which is being condﬁcted in violetion of Chapter 213, Statutes
of 1917.

A public hearing on this complaint was neld before
Exeminer Gormen at Los Angeles on November 20, 1934, at which

time %the matter was duly submitted.

The facts, as developed at the hearing, mey be summer-

izeld briefly as follows:




Paul R. Kexp anl Jack B. Xenp, co=pertners, operéting
under the fictitious name and style of California Delivery
Sefvice, ere operating motorcycles for the transportafiqn o
merchaﬁdise from Los Angeles to San Pedro, Long Beach,‘ |
Zuotington Perk, Waittler, Pasadena, Mozrovis, Glendale, Ves
Nﬁys, North Eoiiywood, Senta Monice, Beverly Hills, Iﬁglewood,
Alhembra, Burbank, Saz Fermando and Cémpiton, said service
having been estedlished in Jaauvary, 1933. |
| The record shows thst Frances Xemp is the wife of Peul
R. Kémp.and is not engaged iﬁ the business in any way, so that‘
the complainf, in so far a3 4t reletes to her, stould Ye dis -
m:;sse_d.

‘The formal enswer filed by defendants in this matter
alleged that Clearence C;'Pope was mssocieted With Paul B. Xemp
and Jack Kemp in the operation of the Californis Delivery
Service; however, at the hearing im this metter Paul R. Kemp
testified thet Clarence Pope was not connecved with the busi-
ness. | | |

Defenlants operate nine motoreycles with side cars, the
~sice cars consisting of boxes attached to chazsis, the dimensioné
of which ére L to 2 feet Qeop, & to S5 feet long and approximateiy
3 feet wide. Seven pleces of said equivment are owne¢ by
defendents and two are owmed by drivers in derendants"employ.

The business consists of delivering werchendise. Ifrom.

various concerns in Los Angeles to other concerns in Los Angeles

(<} |
. . At the present time, automoiive paris and supplies con-
stitute the dulk of the shipments; however, the service is
not limited to this particular dusiness,
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and neighdoring cities. To practiéally all points outside
of the City of Los Angeles service 1s rendered dally, excent
Suﬁday, with three schedules per day, leaving Los Angeles'at
9:50'a.m., 1:30 pem. andf4:30 Peldle In add;tioﬁ to the
reguler service, defendents render an "on'call“-speciai,do -
livery service. | . |
Regular plckup service dy motoreycle and side car 1s
rencered in the City of Los Angelec by deferdants; saild piekuy
service collects the merchandise at consignor's place of hHusi-
ness and delivers same to defendants' terminal at lllé Soufh
Mein Streot, Los Angeles, The merchandise ‘s thgn dispatchea“
from the terminal to i%s final destinatior in territo:y outsi&e
the City of Los Angeles by line heul motoreyele eqnifment.- |
Defendants 40 not transport merchandisze from points oufSide of
the City of Los Angeles to points within The City of Los An@eles;
- except merchandife being returned to original consignors.;
Defenlants serve forty to 112ty concerns out°1de~or the
City of Los Angeles under a sow-called contract (Exhibit No.s)
and serve approximately a like number in the qztside ct ties .
without contracv. The contrac« relates principally to re.«‘:ee
and ordinery tarifr provisions. The genmeral rate for t:gpg-
por»avion of merchandise from Los Angeles to the outside cities
is 20 éents ber package, while under the so-called‘contiﬁct )
the gemeral basis is 17 cents per packaee, this amount howeve*
fiuctuates with the amount of dusiness oftered. The contract ,%{f-
is'texminable on 3C days'! no ice by either party. |
| Defendants alleged that even though 1t were Tound that
they we e tranaporting merchandise for compensation-ov@r‘the
Public highways in this state between fixed Terminl end over. a
regular route, their operations would not fell witbin the‘ptfview
of the Auto Truck Transportetion Act (Chapter 213, otatutef

1917), since their operations are conducted exclusively by

motorcycle with side car, while the Act
- 3.
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to auto trucks. | 1
Section 2 of the Auto Truck Transportation Act (Chapter
213, Statutes 1917), reads as Lollows:
No corporation or persom, their lessees, trusiees,
.recelvers or trustees amnpointed by snry court what-
soever, shall operate any aulo truck, for the trens-
portation of porsons or property for compensation
on any public highwey in this state except in accord~
ance with the provisions of this act.”

Defendants averred that the words "euto truck® were &
contraction of automobile truck' that a truck is a vehicle ror
"~ hauling heavy loads; that a motorcycle is not included within -
the meaning,or the words "euto truck” ; that, according\to '
stetutory Law, the 2¢t is limited bynits heading; that motbrf
cyclés are not included within the meaning of the4words "autb

truck" in the Auto Truck Tremsportation Act, inestuch as the
Celifornie Legislature, at its 1933 session, 4id Dot pass bills,
the specific purpose of which was to include the trem sportes iom
of merchandise by'motorcycles under the sapervision or fhis
COmmission- that in the California Vehicle Act, mo orcycle is
included in the generic term ™iotor vehicles"” and that,_under-
the genersl rule of statutory"interpretationi(sg Corpus Juris:
1041), where a statute is uncertain end on its face eu*cepfible
%o more than one construction, the court mey look to prior and
contemporaneous statutes to detcrmine its meaning.v'

Webster's International Dictionary gives the rollowing

definition for truck:  TAny of numerous vdaicle for trans -

vorting heavy articles.”™  The definition or & motoreycle 1s

as follows: ﬂA bicvcle having a motor attacbed 20 as To be

eel:t--pro;pelled L |

The Celifornie Vehicle Act (Title I, Sec.2) .defines s
vehicle as follows: TEvery deviéé in, upon or by vhich any
nerson or property is‘or may be transported or drawn upon a

publiec highway; excepting devices moved by humen powerior used

So




exclusivély upon s¥ationary reils or tracks; provided, that

Tor the purposevor.this act, a bicycle shall be leemed a
vehiele.” Section (3) of =aid Act defines a motor vehicle

as follows: "Every'vehicle, as herein defined; which is
selr-propelled;" Section (5) of said Act defines = moto;cycle
as follows: *Every'motor vehicle designed %o trave; on not .
nore than three~wheels in contact with the ground and of not
exceeding ten horsepower and not exceeding thevweight of Tive
hundred pounds unladen.™

Considering the lexicon definition of auto truck, it is
not inconceivable that a motoreycle with side car would de in-

“cluded, &s 1t is possidle for such a wvehicle to t;ansbort heavy
articles, The definition of motor cycle,'as cdntained in the
Celifornia Vehicle Act, s¥11l places such equirpment in the cate-
gory of a mo%tor vehicle, which is defined as °elr-propelled
device in, upon or by which any peﬁson or property is o:;may'
be transported or drawn upor a& public highway. The WOrds
"motor vehicle," as defined, would also include auto trucke
~ It would aépear reasonable to assume that the intent of
the Leglslature at the time the Auto Truck Transportation 355
wWas racsed was %o include under this Commission's jurisdiétion
the supervision and regulation of the trgnsportétion of vroperty
ror-cOmpensation over amy public highwey by motérized equiﬁment.’
To disregard such.intenx entirely and attempt to base tho
pu:fbse of the act solely upon the lexicological significence of
the term "auto truck,” would appear to be 8 contradiction of tne: :
real purpose or the Act. ,

The prospectus of the manufecturers of equipménm similar‘
to that used by & efendants (Exhibits Nos.3 md S); designates
such equipment as commercisl trucks end packageﬂfrucks; This
would indicate thet the word "truck" has becoume & more or less
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acconted term for this particular type of eqaipment.

Many transportation companiesz operating under,certificates_’
of public convenience and necessity from this Commission trans-
port property by means of a trailer drawn by a tractor. To
accept‘derendénts' contention that the term "auto Truck™ should
1ot be construed in 1% droader sende, apparentﬁy would relieve
such c¢erriers from the necessity of cexrtif ication ror such over-
ation._ It may be readily seen that such an .nterpretation
could lead to a complete ineffectiveness of the repgulation and
‘supervision of the movement of pronexrty oyer ﬁhe highways,
waich condition we feel certain %the Legiélqture was attempting
to avoid. Defendants' argument - that the rejection by the
Legislature, at its 1933 session, of bills purporting o cover

the operation of all common carriers, including thoée operating

|
|
|
|
‘.

motoreycles, was indicative of the tenor of the Leéislature on
this sudbject 15, iz our opinion, without merit. The ﬁere
rejection of bills by the Legislature mey be for.many ressons
and it would be just sz iogical to assume that such rdjection
wes the result of a bellefl thal the sudfect was aiready covered,

. Defendants alleged that at the time of comméncenent of“ |
operations, there was pending before this Commission the case j
of Regulated Carriers, Inc. ve. E. E. Brown, et al (Case Nb.3943),
whe*ein the same issues were involved as in tke ins tant case. |
Derendantu further alleged that they had at all timesractedfin
good Taith and wérc willing to and, 1r'the‘ébbve ca§e or tﬁe
instant case were determined cont:ary,tb'their ip#erpreﬁafion
of the law, will file an application for a certificete of public
convenience and necessity. | o |

After carefully considering all of the-evidenée'in this
record, we are of the opinlon and hergby‘céniludolthét'defendants‘
are operating as a transportation canpaﬁ&las‘dgriﬁed‘in 30cti§n‘l,
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Subdivision (¢) of the Auto Truck Tran5portat1on‘Act (Chapter

213, Statutes 1917 as amsnded), ond that e cease apd deuist
sder should issue. |

An order of this Commission finding en operation to be
uplewful end dLrecting that 1t be discontinued is, in itz effect,
not unlike an injunction issued by & court. 4 violaﬁion of siéh*
ordexr constitutes a contempt of the COmmissién. Tné 5alifornia
Copstitution and the Public Utilities Act vest the Commission
with power amd authority %o punish for contempt.in the. same
. manner and to the same extent as courts of record. ;n.thﬁfevent
& perty is adjudged guilty of contempt, & Iine mey beiimpovn
in the emount of $500.00 or he mey be 1mnrisoned Tor rive (5)
days, o:-both. C.C.P. Se¢. 1218; Motor ?reiggt Terminal
Company v. 3ray, 37 C.R.C. 224; re Ball and Taves, 37 C.R.C; '
“407; Termuth 7. Stamver, 36 C.R.C. 458; Pioneer Exnreéé Co;

Ve Keiler, 33 C.R.C. 571,

It should also be notved that under Section 8 of the Auvo ,
Truck T*ansnortauion Act, Statutes 1917, Chavter 213, as mmended |
& person who violates an order of this CQmmission is guilty of 2
misdemeanor end is punishable Py a fine not exceeding $2000. 00
or by imprisonment in the county jail not exceeding one ye&r,
or by both suck Lfine and imprisonment. Likewise a shipper
or other person wo alds or ahets in the violation of an order
or\the Conmission is guilty of & misdemesnor end is punishable
1n the mame manner. |

In Tiew or the circumstarces, thore appears to be juutiﬁ.-
catlon for modification of the usual cease and dewiut order.

' The record indicates thet defendents' legal counsel interpreted
the Auto Truck Transportation het to the effect that operation
by'motorcvcle was not included therein and that there. wau ne
bad raith or atviompt to evsde the law 1o the mind° of’ derendants.
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It would apﬁear‘réaéonable $0 10085y the usual‘rozm'or cease
and. desist oraﬂr, S0 as to permit derendants to file, within a
reasonable time, an app-ication covering tme service found to
be 1llegal, and 1o stay the offective date of the order pending

dio?O 1tion of seid application by the Commission. (Bekina Tax

Lines. v. Grigss, 36 C.R.C. 18%; re U. C. Exnress and Stofage‘CO.,

Decislon M0.26993, dated April 30, 1934; re Carpenter,
Decision No.26922, dated April 2, 1934; we Garcia, Docision
N0.26505, dated November &, 1933; re Sandercock Tranrrar Co.,

D»cision Vo.a7514, dated November 5, 1934).
CQRDER

IT IS EZREBY FOUND that Paul R. Xemp and Jeck B. Xemp,
co-parfners, operating under the Lictitious neame and style of
Californle Delivery Service, are operating as & tranaportaﬁion
COmpEny, &s delined in Section 1, Suddivision (¢) of the Auto
Truek Iransportation Act (Chapter 213, Statutes 1917 as anended),
with common cerrier status Irom Los Lngeles to Sen Pedro, Long

Seacz, Zuntington Park, Whittier, ?asadena, Monrovia, Glendele,

Ven Nuys, North Epllyw°od, Senta Moxzica, Beverly Hills, Ingiewood,'

Alhambre, Burbesk, Sen Fornando and Compton amd without e corti-
ficate of public conveniemce and nececsity or_jrior‘righf azthbr-
1zing such operavions.

Based upoﬁ the finding herein and the Opinion;

IT IS KEREBY ORDERED thet California Delivery Service
?shall cease and desist, directly or indireétly'or Y. eny 2bter -
fuge‘or device, from continuing suck operetlions; provided, that
saould defendants herein file, within thirty (30)~days rfom the -
date’hereor, thelir proper apnlication for a certiric&te ot pdblic

‘ convenience and necesuity covering such service, the rorogoins

CH e e e
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Order, in all resyects, shall stand suspendéd un%til the Coﬁﬁis—

sion shall have fimally disposed of seid applicetion.
IT IS EERSEY TORTHER ORDERED thet tzls complaiat, in so
fer as 1%t relates to Frences Xemp, be and 1% iS-héreb?,disﬁiéséd.
The effective date of this Order shall be tweﬁty (20)

days after the date of service upon defendents.

Deted at Sen Frencisoo, Celifornis, this _z/47 &ay -
of Januery, 1935. '




