Declzion No. 27724
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C. O'LEARY,
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George Do Lew, for Compleinant.

carl L. Josephson, Zor Defendant.
Y TEE COMISSION:
QPINION

James Je. Roddy,_operating e public utility water woTks
supplying cexrtein consumers with domestic water‘in’Sen Pedré
Tersace=by-the-See, also known as Pedro Valley, in the County
of Sen lfateo, alleges that defendant C. O'Leory without a corti-
ficate 1s opercting a public utility water plant in the same
terTitory In active competition with him; that saild defendant
has demeged e#ad torz up compleirant's pipes anéd equipment; and
that said defendant 1s uzeble to suprly adequaite water and
sexvice to his consumers. The Commission 1s asked to order said
OrLeary to cease ard desist from the furither operatién of his
water plart. By wey of answer defencant denies any interference
with or dsmeage to complainentts plent ené alleges that he is op- M

erating merely az a private contractor engaged in selling Snrplus

water to his neighbors and, upon the ground that this Commission
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In this connection we must take judiclial notice of the

record in Case No. 3786, E.C. Billings v. Jemes J. Roddy, heard on

the same date as the Iinstan?t pfoceeding, in which complainaﬁt de-~
xanded an extension of sexrvice to certain property located at an
elevation comnsiderably adove Roddy's tank. Roddy heretofore had
refused % furnish this service upon the ground, according to his
testimony, that he wes uwnwilling to make any further expenditures
for new tanks and booster equipment until the determination of
the issues presented in this case. Subsequently, however, Roddy
agreed t0 install theAracilities necessery ror recdering the
"service under his filed rules and regulaticas, and complainant
thereupon egreed to the dimissal of the case, =0 acted uwpon by .
Order of Dismissal, Decision No. 27168, dated Jume 20, 1934.
There 1s no ovidence before the Commission which would indicate

the additional numbder of new users acguired or to de acguired in

the near future by the above extension; however, Boddy‘appa;éntly
is now in & position end is willing to serve all cozsumers in the
trect regardless of the elevation of the premises;‘

Defendant testified that he has ne&er supplield water 1o
any one except under written contract which,}among other things,
purported to provide for the sele of "surplus” water at the rate

z one dollar anéd twenty-five cents ($1.29) pér month, reserving
the right on the pert of (Q*Leary o discontiﬁue the service at
any'time he may deczire and without notice to the consumer. One
such agreement between defendant and 4Llfred N.'Goetjen was filed
as Exhibit No. l. It was stipulated that all such agreements
could be considered substentlally the same éa Exhibit No. le
Fourteen other agreements also were presented without being made

forxmal exhibits arnd subject to return to defendant upon demande.




Exhibit Xo. 1 ic set out below:

TS ACREEMENT made and entered this 24th day
of Jemuary, 1931, dy and between Con 0vleary of <the
county of San lMateo, State of California, and Alfred
N. Goetjen of the same plece, cecond party,

WITNESSETE:

That, 35, first party 4ic the owner of a
water supply on Lot 5, Block 5 of Sen Pedro Terrace,
county of San Mateo, Stete of Califorria, primarily
used by ssid owrexr for domestic purposes, and de-
veloped by kim primerily for his exclusive use, snd:

Whereas seid water supply 1s teken by well
from subterranean £loor on sald premizes advove
steted and is of wnknown source and undetermined
quantity and volume, and:

WETRELS said supply hes been developed st the
sole ¢cost and expensem™ (of?) "said first party, and:

Whereas second parxty is the owner of Lot
Block of San Pedro Terrace aforesald and is a
nelghbor of saild first pexrty, and:

»

TEERELS second party is witaout weter supply
necessary for their domestic use at sald location,
and: ' '

WEERELS on the date hexecof =ald first party
hes a reserve supply of weter cozstituting & surplus
beyond his immediate reguirements;

NOW THEREFORE iz consideration of the premises
and the mutuel promises of the respective partiles
hereto and the payments hereinafter provided to be
nade by second party to first party, 1t is mutuelly
understool and eggreed as follows:

v Second party agrees o install his omn pipe and

: plumding connections to the source of water supply
owned by Lirst perty at his w2 cost and expense, and
in such operations and work Lirst perty shall be Iree
and clear of all obligetions or liabilities of any
nature or kind whatsoevere.

Second perty further agreos thet because of the
X uncertelnty of weter supply, or for any vielation of

‘ this agreement or peyments herein provided, or for
any other reasons or cause deemed sufficlexnt by First
Party, and &t the ungualified option of First Party,
tae use of said weter by Second Party may be ended and
terminated at eny ftime perding thls agreement, oOr
otherwise, and in such evea’ of termirnation, First Party
chall not de required to serve any notice wiatsoever to
Second Paxty and such termination by withdrawal of use
of sald water shall imn no way dy law, or equity, or
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otherwlise render First Party lisble for damages or
costs, or expeanses of any kind to Second Party,
end said water supply xey be disconnected by
Tirst Paxrty et his own will or acition Zree from
hindrance or molestatior of Second Partye

Second Party further sgrees to pay IFirst Party
the sum of $1.25 per month, for each eund every
month of said use of surplus water for such period
as First Party 1s adble and williang to grent said
use oL surplus water. N

And in conzideration of the foregolng promises,
egreements and understandings, First Perty agrees
to allow the use of surplus water above referred
%0 Second Partye.

IN WITNESS WEEREQF the sald parties have hereto
set their hands the day and year in this agreement
first adove written.

(Sisﬁed) Con Q*leery . .
‘ SLTST. LATTY >

WitDoSS: (Sigred) Alfred X. Coetien
Second rarty"

WlLvness:

=000~

No agreements were presented covering the service now
veingz supplied by defendaznt Yo ten o2 his cbnsumers and, while
counsel for complainent contends that no contracts ever were
signed by ery of sailld ten comsumers, defendant O'iaary clainms
thet each and every one of suid ten consumers did'sign such
egreements dut tizt they have been misleid. The evidence om ,
this particuler point is extremely conflictizg. The ten water
users involved are all recelving service at the present time and
1t seems quite significant that defendant was unmable %0 produce
the alleged agreements covering the service to this lérge gro&p "* f
of users. The failure to sudbmit these agreements clearly werrants
a rather strong presﬁmption that RO Such contracts were ever made

gnd thet service was extended %o these residents without the
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signins oL any agreement whatsoecver.
The evidence shows that the water supplied by compleinant 1
bas been approved by the Stete Board of Health as safe for &rinking
purposes while 2o evidence of approvel Irom th;s source or any other
was presented by defendent as to his weter supply. Complainant hes
Tully complied with ell legel requirements in comnection witz his
operetion of & public utility water works; defendant hes never at,
any time applied for or received a certificate of pudlic conveni?nce
and necessity Irom the Railroed Commission nor hes he ever obtained .
e fraachise from the County of San Mateo to comstruct e water works
and occupy the public streets, highways, roads and alleys. Al- _‘
though dgrendant stated that he had been g&vén permission so %o do

o

by the County 2oard of Supervisors severel years 2g0, he Wes uzable

t0 substentiate this claim by any tangible‘evidenﬁe; '
It is obvious thet this community is unabdle %o support

two water plants with an ultimete prosbect for some time to come

of not over sixty or seventy wateé users in the entire erea of ser~

vice. Eoth parties sdmitted they ere now and have been Tor some

vime lest past operating &t a loss. Roddy is dbound legally anéd 1s

now willing to e¢xtend his service throughout the entire trect upon

demend and upon compliesnce by sny bona:ride applicént with 2is

rvles and regulations. Defendant reruées to supply deyond the gravity

Tlow of his tank emd edmits invasion of the complainantts territory.

He can readily obtein comsumers in the lower elevationz of the tract

by reason of the fact that he cherges less than the filed teriffs

of complainent, in spite of the fact that several witnesses testi-

fied that defendent’s Water service was poor, undependable and fre-

quently interrupted_ro: several days at a time. The advantage of

this situation to defendant with its resulting damage to com-
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pleinent 1z self-cvident. -

Yo weight as evincing public utilitynétatus of‘fheg
demestic sexvice ic glven the fact thet Zire hydﬁant gexvico iz
:urnishea occasionally and sporadically by derendgnt as this ic
rende*ed Lree of charge, the community belizng unincorporatcd and
not wiuhin tzo boundaries of any fire dlstricta

mhe lerge size of the plent installed by defendsnt, S0
obvviously capable of prolucing far in excess of any re%sonab;g dg-
mend for his own two lots, togethor with iz continuous 1nstailaf
tion of mains in the public streets, shows that from 1ts inception
this cystem was desizned cnd intended té supply weter to all aﬁﬁli;“‘
cants ro* e*vicc unéer the aravity 'low of the tenk. While an K
attexmpt was ﬂ&de,vo coanrline werv;ce to ngreement wita individual
consumers, tie evideace dées not show that this pract;ce was actu—
8lly followed in all caseg; The designetion TsurplusT water 1s
clearly & éﬁbterruge, corsidering the fact that deferdant ‘upﬁlied |
some twenuj-four consumers at one period:b Such contention obvioﬁsly
{2 in the category of "ithe tull wagginn'tﬁé doge." Neitheﬁ can‘thisw
service be considered as coming withiz the exemption ¢lause of -
Section 1 of the L¢t for Reguletion of hute* COmp&nies CSta u?es
1913, Chapter &0, as amended), releesing r*om the Juriudiction gr
the Reallroad Comzission service rerxdered %o neighvors as aimatté:
of sccommodation Where no other supply of water is equally/avaii-
able. The continued expansion of deten@ant's operations irnto terri-
tory alresdy edequately sunplied by an ex;sfing public utility L=
conclusive of nis intent to serve the public generally.

Section 1 o the ict for Regu;ation of Viater Companies

reads as follows:

8.
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Twhenever any persea, Iirm or privote corporv-

tion, taelr lessgees, trustees, recelvers or trustees '
eprointed by any court whetsoever, ownlng, controiling,
operating or maneging any water system within this
stote, sells, leacses, rents or delivers water 10 axy
person, firm, privete coxrporation, municipality or
any other political subdivision of the stete whetsoever,
except as limited by section 2 hereol, whether uzder

‘ contract Or otherwlise, suck person, firm or private

‘ cornorcsion is a public utility, azd sudject to the
provizions of the Public TUtilities Lct of this state
and the Jurisdiction, control axnd regulation of the
Rallroad Commission of the State of Californie; vrovided,
bowever, that wienever the owner of a water sup%iy not
otgerwise dediceted to pudlic use and primerilyl</ used
for domestic purpoces by such owner or rfor tze irrigation
of such owner®s larnds, shall sell or deliver the sur-
plus of such water for domestic purposes or for the
irrigation of edjoinirng lends, or wherever such owner
shall, in @n emergency water shortage sell or deliver
water from suck supply to others for s limited period
not to excced one irrigetion season, or whenever such
ovamer sihall sell or deliver & portion of such water
supply as & metter of accommodation to neighbors to
whor 2o other supnly of water for domestic or irrigation
nurpoces is equally avallable then such owner shall not
ve zubject to the juriséiction, control and regulstioa e

of the Railroad Commission of the State of California; )
‘ * % ;.” (Cee also Section 2(4&) of the Public TUtilities
) act. ‘

It skould be observed that la those cases of tte sale of
surplus water by the owner of a water supply not otherwise dedicated
to public use the exemption from public utility status provided in 1
the above Sectioz 1 is definitely end specifically limited to e
water supply "rrimarily” used for domestlc purpoeses dy such owaer. |
This cleaxly shows the inteat of this provisior to draw a definite " B
distinction between & water plant originally and rundadentally de-
signed and operated to serve the public generaély or somé certein
| | poxtion thereof and one designed and opereted "primerilyn for the
oﬁner's pérsonal use onlye.

From the facts set out above, we are of the opinion that

Le L2CEISCOrinE OQUISe
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 &efendant is renaering & prublic utility water service without propex
guthority from this Commission and is unléwrully inveding the ter-
ritory which appears to be adequately served by sz existing pudblie
utility whica has gone to greet lemgths td conply with the laws of
the Statve of Californis governing public utility water works opera~
tion. Defendant therefore will be directed to cease snd desist

from the further distridbution of waeter as a pudlic utility on and

after the date hereinafter specified waless end until ke shall

nave obteined a propor frsnehise or permit from the COu;tj of San
Yateo exd, in eddition thereto, a certificate of public;codvenience
end necessity from this Commission to oper@te a water works supply-
ing water %o the public generally ixn terriﬁory to be specifically
defined. “ |
Walle defendent contends that be 1s not operating es s
public utility, ke also tekes the position that even though the
commission chould sc¢ define his stetus 1t iz without power to oxder

»
him to cease such cperation.

Section 50(a) of the Public Utiliéies\Act provides in

part as follows:

"No * * * water comporation shell henceforih hee
gin the comstruction * ™ * of a linc, plent, or system,
or of apy extension of sueh * * * lime, nlant, or sys~
tem, without having first odbtained from %he commission
a certificete that the present or future public con-

venlence and necessity require or will require such
construetion; * ¥ ¥ » \

Under Section 50(d) no public utility of & cless specified
in Section S50(&a) mey "exercise any right or ﬁrivilege uﬁder any
Zranchise or permit hereafter granted * * * without first heving
obtained from the commission a certificeate thét public convenience

and necessity require the exercize of such riébt or privilege;tax
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it 1s cleax that where the reguiaﬁory statuté requires
trat one obtaln 2 certiricaye oL pudblie cﬁnvenience and necessity
before entering into a public utility business, and the Commizsion
Tinds In =& complaint proceeding that such condition kas not been
complled with, 1t may é&irect the person ﬁo rofraln Irom dolng the
act found by the Commission i heve beea dome in violétidn of the
statute. The making of such a moeasce and desist™ order is 2ot an
unautkorized exercise of injuﬁctive powe#s.

It should be notel furtkher tha% under Article XTI, Sec-
tion 22 of the Constitutlon of Coliforais, and Sections 54 cnd &1
2 the Publlic Ttilities Act one who railﬁ to observe, obey, or com-
Dly witkh esny order of the Commission sha}l be {n contempt, and is
punishable in the zame mennmer end %o thef Same extent as convempt

is punished by courts of record.

RDER

Pudblic hearirg heving been hed on the above complaint and

the matter sudbmitted,

It 15 hereby found as a fact thet C. C'Leery is render-
ing weter service end selling and delivdring weter Zor compensation
to the publlec, anéd iz operating as a puﬂlic utility ond as a water
corporation witiin the meaning of the Adt for Eegulation_or Tater
Coupenles ané the Public Ttilities Act,jwithout<e cextizlicate of
pudblic convenience andﬁnecessity, in and in the vicinity of Zan
Pedro Terrace~by-the~Sea, also known asfPedro Yelley, in the County
ol Sen Mateos ‘ H

IT IS HEREBY ORDERED that C. O'Leary cease and desist




rendering suck pudlic utility weter service net later thar June 1,
1935, unless and until he shell heve obtained a proper franchise
oF permit from the County of San Meteo emd, in additior thereto,

a certificete of pudlic convenience and necessity from this Com-
nissione. ,

ke Secretary of the CQmmission g directed %o cauue

Personel scervice of s certified copy of this decision %o bo made
upon C. Q'Leary, oad the effective date orzthis decision, for all
Purposes otkher then the dete specified rorgceasing public utility

sexvice, shell de twenty (20) days aftor the date of such personal
service. |

Dated 8t San Frenmcisco, Calirornig, this 4%52// dey

or V;Z;ﬂﬁiLAﬂQﬁﬂf , 1935.
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