
Decision No. 

I:a. the Matter or the, A::t!>lioation or 
CIT! OF O~~~ a muniei~al corpora-
tion, tor an order requiring 

Case No. 3900. SOUTEERN PACIFIC COM?A..1\TY to restore 
servioe on its so-oalled Eighteenth 
Street Line in the City or Oakland, 
cali! orma. 

We.l tel' w.. Cooper and. F. B. F'ernhott, tor City or 
oakla:o.d. 

E. J. Foulds, tor Southern Pacific Company. 
George ~ Sheldon, tor the Committee tor the 

Eignteenth Street car line restoration. 
Ear~ See, tor the Brotherhood ot Railroad 

'l'i" aimne:o.. 
5arold D. Weber, tor the Downtown Property OWners· 

Association or Oakland. 
Ed.win G. WilCOX, for the Oakland Chsmber or (;ommerce. 
Fred C. Hutchinson, City Attorney, ror the City or 

Berkoley_ 
Harvey Blair, tor the Acorn Club or Oakland.. 
John c. Stirrat, tor Al'o.rtment Rouse O,wner~' 

.l.3sociation. 

OPINION 

In this case the 01 ty of Ockland, a: muni'cipal corpora- ' 

t10n, seeks an order or this Commios1on pursuant to Section ~ or 

the Public Utilities Act ffsett1ng aside, rescinding and makinS' 

ot no etteot that ~ortion 01' its opinion and order No. 25740 per-
~t~1ng and authorizine southern ~ac1t1c company to discontinue 

passenger service on its Eighteenth Street Line Oper~tine along 
Eighteenth, TWentieth, TW'enty-t'irst e.nd Webster Stl"ee~s, City o! 

Oakland, and 'tor 3.D. o:-de:- autho:1.zing and req,uir1Dg Southe::n 
',,', Ii<. 



• 
Pacific Company to resume passenger service on .said line on a 

basis e~uivalent to that offered prior to the date or said decision 
and order No. 257~O, and tor such other and further order as may 
be meet and pro~er.~(l) 

Tne c. R. C. Order No. 2574~, hereinabove rererred to, 
was issued by this COmmission on March 15, 1933, in deterMinetion 
ot A~p11cations C.R.C. Nos. 18640 and l8641 Wherein this Comm13-
$ion took jur,isdietion or Applications of Key System, Ltd., and 

Southern Pacific Company, and wherein both applicants asked ot 

this COmmission tho aut~ority and permission to discontinue and 
abandon certain passenger service attectins the electric .. :1nter-
urbe.n lines or the sl'l'11cant companies in Alameda County, cali-
fornia. this ComM1ss10n, h~v1ne jurisdiction or each ~pl'11cat10n 
with,respect to abandonment or intrastate serv~ce, ~ound trom the 
record that economies or operation could be e!!ected which wo'lld 

strengthen the earning ~os1tion of each or the carriers ~nd 
simnlteneously pro~ote efficient service to the body otthe1r 
~atrons without $evere 1nconve~1ence to any. In t~e in$tan~ ease 
t:b.~ dere.Ilda.n~, soutb.e=n PaciticCom:pc..ny, has tiled its J?'lee.ding . 
Wherein said defend.ant ti:::-st, has~rotested. thejurisd.:!ct1ott of 

this Commission to ~as$ u~on the merits or this case; and secondly, 
by way 01' answer controverts tho complaint upon its merits. 

The ease was heard. in OQkl:::.nd. on January 8, 1935, said 

hearing being con!ined to the jurisdictional question raised and,: 

all :parties e.l'pee=ing submitted. their arguments thereon. This. 

j'x=isd1ctional question is now ready tor decision. 
Bet'.ore conclue.i::lg this jurisdictional question, this Com-

, . 
mission~hould~onstrue the com~laint herein as being instituted 
pursuant to Section 36 ot the public Utilities Act and not ~ursu~t 

to Section 64 thereo!. It is doubtful if the reliet sought could 

be gr~ted by invoking Section 64 of the ~ublic Utilities Aet ot 
". 

(1) Language quoted is trom the ~rayer or complaint tiled herein. 
(C.R.C. Case No. 3908) 
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• 
the State or California. The theory of the within complaint is 

to accomplish the restoration or a trans~ortation service, Which 
h~s ceased to exist as the rezult ot an ~bandonmont already 
accomplished oy com~liance wit~ a regulatory order already g=anted. 
In a ~ro~er case this COmmission, ~ursuant to ~aid Section 64, may 
~resc1nd, alter or,emend any ord.er or decision made by it.'" 

Such ~ower, ~Aon invoked, should be exercisod in limiting? altering 
or moditying an oxisting right or o~eration. It ,is doubttul it 

such por.~r would avail this Co~ission to bring baCk into existence 

by en order or rescission any service previously abandoned and 

non-existe:lt. 
As$~ne jurisdiction in this Co=m1ss1on to grant the 

relie~ sought, it tollows, that the a'Dro~riate remedy to be pur-

sued is that which is set forth in Section 36 ot the :Public Utili-

. ties Act or tho State ot California, ,vhich :provides:- " , 

"W~enever the co~scion, atter a hearing had'u~on 
its own motion or u~on complaint, shall tind that ' 
additions> extenSions, re~airs or imnrovements to, or 
chanr.es in, the existing ~lant. ~oui~ment! a~~aratuS: . 
facilities or other ~h steal ~ro~ort ot an ~ublie utilit 
or or ~y two or more ~ubl c ut~1~t~0S oUgAt reasona Y 
to 'be ma.de, or that e. new structure or structures should 
be erected, to promote the security'or convenience ot its 
~loyees or the public, or in any other way to secur& 

. adeouate service or fee11ft1es, the commission shell make 
and serve an or~er directing that such additions, exten-
sions, re~airs, improvements or changes be made or suCh 
structure or structures be erected. in the- mo.nner and wi thin 
the t~e spec1t1ed in said order.~ (Emphasis sup~11e~) 

!n the ~roceedinss at Oakland the defendant com~e~ 

ottered the testimony or ~~ank L. BurCknalter, at ]resent Vice 
?resident, and tor many years General Manager or Souther:l. Paeit1c" 
company, Ol:.d Inters.te. te Co:::m:.erce Col:l:C.1ssion F'1nance Docket No. 
10067, decided August 3l, 1933, and marked EY.h1b1t 1 herein. 

F:om the toregoing the record discloses the follo~ne 

categorical and uncontroverted taets: 
1. Def"Ilde.nt Southe'rn p:;:.c1t1e company is ,a general 

ste~ r~ilroad system ot trans~ortat1on, o~eratins both 

interstate and intrastate. 
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z. On August 31, 1933, the Interstate Commerce Com-

mission, by their F~nance Docket No. l0067, granted the 
Southern Pacific the risht to abandon the o~erat1on or its 
so-called "Eighteenth Street line between the intersection 
01' said line with the ::ne.in line of the Southern Pae1:C1e 
Com~an7 at or near Si%teenth Street stetion and the inter-
section 0-: Fourteenth. and 'lfTcbster Streets" about 3.231 
miles, in Oakland: (2 ) , 

. 
3. T':s.eservice vf.Llich was so :pel'Illi tted to be aba:ldoned, , ' 

" consisted of a servico "operated by the Southern Pacific 
Com:pany, lessee, until March 25, 1933, as part or its,£eneral 

,~ . ' .... 

steam railroad system of trans:port3.tioll,. "ceins ~ort1ons 0: .' , 

the so-c8.lled East Bay 'Electric lines. ,,( 2). . 

4. During the o:peration ot the 'Eighteenth Street line~ 
. "", ,. , 

e.lnlost all of its ::;>atrons consisted o! ur"can and: interurban' 

intra.state passongers; probably no more than a small traction' ' 

o~ one :per cent or its passengers were interstate. 

5. The Interstate Commerce Cor::roiss10n round that the 
o~eretio~ of the Eighteenth Street service~nvolved h~rein 
"ltOuld. im~ose a 'bilI'den on interstate commerce.?i(2) 

S. O:lthe 25th day of March, 1933,. the defend.e.nt 

southern Pacific COnl:pany aband.oned its electrio interurban -service on "Z1enteentll Street I.~.ne operating along Eighteenth, 
. .~ 

Twentieth, T-::enty-ti:::-st and Webst,or streets, between s.ixteon·~b. 

Street Station end Second and. "ffebster Streets, .C1 tt ot Oak-

1 A ,,(3'\ anl,i.. I 

7. ~er since March 26, 1~3Z, detend~t Southern Paeit1e 

Comp3llY has d.iscontinued and. aband.oned all service on said 

3ighteenth Street tine involved herein. 

(2) 

(3) 

Exce~t from I.C.C. Finance Dook~t No. 10067. 
Excer~t from Section III, Suo-seotion ~ in the ord.er 

con~ained in C.R.C. Decision No. 25740. 



8. OnMerch 26 , 1933, dete:c.de.nt 'Southern Pac1t1c 

Company cancelled all passenger tarifts affecting service 
on the sai' Eighteenth Street Line. 

9. Since March 26, 1933,' defendant has removed the 

Broad:way Street track and overhead wire crossings on the 

sa.id Eighteenth Street Line in the City o't Oekle.:c.d, Celi ... 

'torn1aj and also has dismantled and rendered inoperative 
eertain protective devices on 'the crossinss invo~v&d 1n 
said E1ghteenth Street Line; said company eontinues to 

maintain certain steam train switehing operations on the 

westerly end ot said EiGhteenth Street Line in connection 
wi th its general. stee.m. railroad system or traD.spo:r-tat10n.; 

all other physical tae111 ties includine; tracks, "I1re$ and 

poles which comprised a part of the E1ghteenth Street Line 
operation have been entered in the books otthe-detendant 
eo:t:l.'ltany to the a.ccount ot material to be salvaged, the 

pr1nc1pal pert ot the investment having been m.tten orr 
to prot1t and loss. 

In aceurately detorm1n1ng this jurisdiotional question. 

particular attention must be given to J?e.rasra:9hs 17 to 22 inclus1Tft 

ot Section I ot the Interstate Commerce Act. 
paragraph 17, Section 1 ot the I.C.A. :\:)rovides: 

"D1reot1ons ot commission (Interstate COll1ll1crce COmmis-
sion) , as to car service; disobedience; riShts or states. 
~e directions 0: the commission (Interstate COmmerce 
Co::x:nission) as to car service and. to the matters retened to 
in paragraphs C 15 ) e.n~ C 16) may 'be mad.e tl:lrougb. and by such 
agent& or agencies as the commission (Interstate Commere~ 
Commission) shall dee1gnat~ and appoint tor that purpose. 
It shall be the duty or all carriers by railroad subject to 
this- chapter, and. of their of:1eers, agents, and employee$~ 
to obey strictly and conform pro~tly to suCh orders or 
directions ot the commission (Interstate Commerce Commission) 
and in ease ot failure or retusal on the part ot e:tJ.y c:u--
riar, receiver, or operatins trustee to comply With anr 
such order or direction such carrier, rece1ver4 or trustee 
shall be liable to a penalty or not less than $100 nor 
more than $500 tor each such ottense and $50 tor each and 
every day' ot the eontinU611ce or such ott'ense, which sball 
accrue to the united state$ and may be reeovered in a 
ciVil action brought by the United states: Provided, however, 
That not:b.ing in this che.'Oter shall im"Oe.1r or ~t'eet the 
fiSht o~ a stats; in the exercise or its police yoyor: 
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Paraera~h 18, Seetion 1 or the I.e.A. ~rov1des: 
~tension or abandonment or lines; certificate 

required. No carrier by railroad subject to this eha~ter 
shall undertake the extension or its line 0: railroad, or 
tho construction of a new line or railroad, or shall 
ac~u1re or operate any line or railroad! or extension 
thereor, or shall en~aRe in tra~~¢~tat2on under th1~ chapter over or by m!~z or SUCh ~dd1t1onal or extended 
line or railroad, unless and unt1~ there shall ~1r~t havo 
beGn obtained trom the COmmission (Interstat~ Commerce 
COmmis3ion) a certificate that the present or tutttre ~ublie 
convenience and necessity require or Will require th$ 
construction, or operation, or cOn$truct10n and operation. or such additional or extended line oot railroad., and no-
carrier by railroad subject to this cha~tor shall abandon 
all or any ~ort10n or a line or railroad, or the operation 
thereot, unless and until there shall t1r$t have been 
obtained trom the oomm1ssion (Interstate Commerce Comm!z-
s1o:o.) a certit1cate that the ~resent or tuture ~Ubl1e con-
venience and. necessity' pem1t o'! such aband.o:cment." 
(Parentheses supplied.) , 

Paragra:ph 20, Section 1 or I.e.A. proVides: 
"Issuance or certiricate by eommission (Interstate 

Commerce COmmission): unlawtul extension or. abandomnent 
or lines. The comm1$s1on (Interstate Commerce Commission) 
she.ll have l?()wer to issue such cert1!1cate as ~rayed- tor, 
or to retuse to issue it! or to issue it tor a portion or 
portions ot a line 0: ra~lroad, or extension thereot, 
described i~ the a~p11cat1on, or tor the partial exerc1se 
only or such right or privilege, and may attach to the 
issuance or the cert1r1cates such terms and conditions aD 
in :1. ts judgment the :public convenience and necessity '!JJJ!J:3' 
requ1re. From and a:!'ter 1sz.uanee o'! such certirioate. 
and not betore, the carrier by railroad may wi thout 
sacurins e:nproval other than such eertiticate, comply 
With tlle terms and c011<11 tions contliined. in or attache~; to 
the issuance or such certitieate and proceed With the, con-
struotion, operation, or abandonment co~ered the=eby. 
An construction 0~erat1on or abandonment eontr to the 
rovisions ot this ara ra h or 01 ara a~ or 

or th~s seotion ma be en 0 ned an court or co etent 
jur sdict10n at the su t or t e Un tea tates. tne 
eomm1ssion (Interstate Com:nerce comssion) ani eommiss1on 
or re at1n bod or the State or States at~eetea or an 
party n ntere~t; ana any carr er wen, or any =e~ror. 
Of ticer, reeeiver, operating trustee, leesee, agent'kn w-
~erson, acting tor or employed by such carrierV1~~t10~ ot 
ingly authorizes, consents to, or pe~ts anJaPh (16) or this 
;heect~;~v1~~~ ~~o;h~~n~~~Fo:P~ll:~e~t ~:r;uniShedt by a :~.!' 
~ - , ~ 000 b imprisonment tor no more ~ 
ot not more thanb~5t~" ~~~asi~ and ~arentheses supplied) three years, or 0 u. \~¥ ~ 
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Paragr~h.21) Section 1 or the I.C.~. ~rovide$ in 

part as tolloW's: 

~ower or commission (Interstate Commerce COmmission) 
to require adequate taci1it1es or exte~,ion ot line; 
:penalty. '.me eomm.iss10n (Intersta.te COmm.eree Com2%l1:3s10ll) 
m.e.y, stter hearing, in a proceeding upon eo~la1nt or upon 
its own initiative without oomplaint, authorize or requ1re 
by order any carrier by railroad subject to this chapter, 
~arty to such proceed1ne,~ * * * ~to extend its line or lines: 
Provided, ~at no such authorization or ord.er shall be mado . 
unless the commission (Interstate Commerce Commiss.ion) :tinds. 
as to such extension, that it is rea30nably re~ed 1n the 
interest ot public convenience and necossity, or a:s to such 
extension or tacilities that the expense invo~ved tllere1n 
will not impair the ability ot the carrier to perform its 
duty to the publie." (Parentheses suppl.1ed) • 

Paragraph 22, Section 1 ot the I.e.A. :prov1des as 

:tollows: 

on." 

From an anelys1s ot the torego1ng, it 8.l>pears patent: 

1. 'Xhere he.$ been et:teetuated. an "abandonment ot the 

electric 1nterurban ~assenger service ot tho SOUthern Pacific 
Comp~ on the Eighteenth Street line involved herein • . 

z. Pursuant to Section 36 or th~ Public Utilities Act~ 
and in hal'mon;r wi th :c:umerous SUpreme Cour-: dec1s1oll$· (".) 

the Cal1tornia Railroad CQmm1ssion has the jurisdiction and 

right, ~on a ~roper show1~e, to order the rel1et sought 

Railroad Commission V$. southern,Paeific' Co., et· al., 
2M U.S. 33S~ Interstt:.te Commerce Co::n1ss1on, Petitioner. 
V$ •. tTn1 ted. ste. tes ot .Ame:'!1.ea, ete., 280 U.S. 52; ':O:I.e A. ~. 
& s. T. Ry. Co., et ale '7S. Re.1lroad Commis::io:c. or cali-
tornia .. 2S3 u.s. 380; P1e~o:c.t and Northern '3:1. 'V's. 
Intersta.te Commeroe COmmission, 285 U.S. 299; United. States 
ot JJneriee. vs. Ch1cago, North Shore and Milwa'llkee RailwaY' 
Co., 2Sa u.s. 1. 
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• 
herein in so tar as such service is contined to intrastate 

trattie. 

3. In dual jurisdiction of the torego~~ and be.rore 

t!J:fJ.'1' order ot the. Ce.litorn1a Railroad Co:mm.1ssion can be made 

etteetive, Which such order may have as its object the grant-

ing or the relief as outlined in the last prece~ para-

graph, the Interstate Commerce Commission has the riSht and 
jurisdiction, ej'ter a hearing uyon its merits or a com:Pla1nt 

similar to the one riled herei~,: to or~~ the.re11et sought~ 

t1rst upon the grounds that such rel1et' is "in the interest 

or public convenience and necessity'" and $econdly, u:pon the 

grounds that ~th& expense involved" in attordin.g such'reJ.1et' 
" 

"will not impair the a~ility or the carrier to pertor.m its 

duty to the public. no (Q;o.otations are trom Paragraph 21, 

Section 1, I.e.A., supra.,) 

The detendant company has 01 te<1 xwmerous State and 

Federal deci~1ons.(5) none or which are identical to this C830, 

or co:c:Cliet 'With the conclusions here1na~ve set forth. 

ORDER 
Public hearings having been held and arguments su'bm1 tted 

in bel:l.al! ot City ot Oal"..J.and, a m'Ull1eipa.l corporation, and SOuthern 

Pacitic. Compa::::y on the question or the juriSdiction or the 

(5) Venner V$. Michigan Central'E. R. Co., 271. U.S. J.27; 
I.el1lber't vs. Balt1more and Ohio R. R. Co., 25S 'O'.s. 377; 
Peo:ple vs. nl1nois Central R. R.., 324 nl. 591; 
St. I.oui$ V$. Elum.berg, 325 nl. 367; . 
'Ib.e A. 'r. &: S." F. 'Ry. co. vs. C..a.C., l75 cal. 577; 
Intersta.te COmmerce COmmission vs.. oregon-Washington':R.R. 

, &. Nav. Co., 2S8 u.s. l4 • 
. Village ot Manto:rv1lle vs. Ch1eago Great Western R. R. Co. 

Fed. Court, Minn., Fed. SU:pp. Adv. Sheets, Vol. 8, No. 10 
at p. 'l9~ (8 :E.;·:~.SUl'P. 791). 
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• 
c:al1!ornia Railroad COmmission to grant the re11~ sought by 

the said City o"r Oakla.nCl, 

The Cal1t'ornia Railroad COlll'J21ssi01l conclu.des that it hM 
~. . 

jurisdiction to- :pa:'~$ upon' 'the lUcri ts ot: the eompla1Ilt tUed herein; 
" and upon a proper shoring to grant the rel1et scught herein, sub-

ject to the order or the Interstate Commerce Comc1~s1on suthor1zw 
1ng the s~e, tirst u~on the grounds that such ro11e! is in the 

interest ot ~ub11e conven1ence and necessity and secondly upon 

the grounds that the expense involved in att'ording such l"e11e:C' 

nll not 1mpair the abU1ty ot the ee.rr1er to ~ertorm. its duty 

to the public. 
IT IS EEREBY ORDERED that the iszuespresented herein 

be set tor hearing in the City:a:all at Oakland, Calttornill, on 

the 3d day ot ~~ , '1935, at /0 A-N: 
'be:r:~r~Orr~!~ - • 

The tore going op1nion an~ ord.er are hereby a:J:)proved. and 

ordered riled as the opinion and order ot the Railroad Commission 
o~ the State ot calitorn1~ 

Dated at San Franeis.eo, Ce.l11:ol"llia, this, 

ot t?JzZ1L4.f.L , 1935. 


