' ~ o
Decision No. 780N

BEFORE THE RATIROAD COMMISSION OF THE

Ia the Matter of the Anplication of
CITY OF QAKIAND, a municipel corpora-
tion, for an order requiring
SOUTEERN PACIFIC COMPANY to restore
service on 1%s so-called Eighteenth
Street Line in the City of Qaklaend,
Californie.

Caze Ko. 3903.

et e Nl s S P Dt

Talter W. Cooper and . B. Fermhofl, for City of
Caklend.

E. J. Foulds, for Southern Pacific Company.

George E. Sheldon, for the Committee for the
Dichteenth Street car line restoration.

Earry §ee, for the Brotherhood of Railrdad
Trainmer.

Tarold D. Weber, for the Downtown Property Owners'
sociation of Oaklend.

Eawin G. Tilecox, for the Oaxland Chamber oOf Commerce.

Fred C. Eutcﬁinson, City Attorney, for the City of
Berkeley.

Harvey Blair, for the icorn Club of Oaklend.

John C. Stirrat, for Apartment House Qwners’
Association.

TARE, COMMISSIONER:

OPINION

In %his case the City Sr Qakland, a.mnnicipal corpora~-
tion, seeks an order of this Commission pursuant to Soctioﬁ 64 of .
tme Public Ttilities Act "setting aside, rescinding and m.lcins-
of mo effect ihat wortion of its opinion end order No. 25740 per-
mitting ané autborizing Southern vacific Company to discontinue
vassenger service on its EZighteenth Street Line Operating along
Eighteenth, Twentieth, Twenty~Lirst snd Webster Streels, City of

Qaxland, and for an oxder avthorizing and requiring Southern
o~
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Pacific Company +0 resumc yassenger service on .salid line on o

basis equivalent to that offered prior o the date of sald decision
and order No. 25740 and for such other and rurther order as may
be nmeeav and proper.”(l)

The C. . C. Order No. 25740, hereinsbove referred to,
was issued by this Commiszion on March 16, 1933, in determinetion
of Applications C.R.C. Nos. 18640 and 18641 wherein this Commiz-
sion took Jurisdiction of Applications of Key System, Ltd., and
Southern Pacific Company, and wherein both applicants asked of
this Commission the authority and permlssion %0 discontinue and
abandon certein passenger serxvice alffecting the electric. inter-
urben lines of the applicant companies in Llameda County, Cali-
fornia. This Commission, having Jurisdiction of each application

with respect tvo abvandonment of Intrastate service, Tound from the
record thet economies of operation could be elfected which wonuld

strengthen the earning position of eackh of the carriers and
simulterneously promote efficlient service to the body of;their
vatrons without severe inconveanlence v0 eny. Tr the instaht‘case
tne defendant, Southern Pacific Company, has filed Livs pieading
wherein salid defendant first, has protested the'jﬁrisdidtion of
tnls Commission to pass upon the merits of this case; and secondly,
by way of answer controverts the complaint upon 1its merits.

m™e case was heerd inm Qakloné on January S, 1935, said

hearing being confined to the jurisdictional question raised ,nd
all nart;es sppearing submitved taelr arguments thereon. mhi,_

jurisdictional question iz now ready for declslion. .
Lpre concluding this juriudictional ques tion, thls Come

m;ssianshould.con*true +he complaint herein a* being instituted
pursuent to Sectlon 26 of the Public Utilities Lct and not pursuant

to Section 64 thereof. It is doubtful 4if the relief sought could

be graated by invoking Section 64 of the Pudblic Ttilitles Acv ot

(1) Leanguege quoted is from the prayer of coupleint filed herein.
(C.R.C. Case No. 3908)




the State of California. The theory of the within compleint is
10 accomplish the restoratlion of a tramsportation service, which
has ¢eesed 10 exist as the result of an abdbandonment already
accomplished dy compliance with a regulatory order already granted.
In a proper c¢ase this Commission, pursuent to sald Secvion 64,.may
"rescind, alter or amend any order or decisiorn made by it.™
Such power, Waen invoked, should be exercised in limiting,'alterinaj
or modifying an existing right or operation. It is doudbiful if
suech power would avail thls Commission to0 bring back into existence
by en order of resclssion any service previously abdbandoned and
non~existente. |

Assuxing jurisdiction 4in this Commission to grant the

relief sough%t, it follows that the arppropriate remedy %0 be pur-~

sued 1s thet which 1s set forth Iin Sectlion 36 of tze ?ﬁbiich%ili-

‘4ies Act of the Stete of California, waich provides:

"menever the commission, after a hearing had upon

s own motion or upon complaint, shall £ind that
additions, extensions, repalrs or imnrovements to, Or
chernwes 1in, the existineg plant, c¢ouloment, ao0aAratus, -
Tacillties Or other onysical prooeriy of any dublic utility
OT Of a3y Two or more pudlic utllities ought reasonedly

to be made, or that a new structure or structures should
be erected, to promote the security or convenience oOf its
employees or the public, or in any other way Lo secure
adocuate service or facilities, the commission shell make
BnG cerve om order direcving what such additlons, exten-
sions, repairs, improvements or changes be made or such
structure or structures be erected in the mamner and withixn
the time specified in sald order.” (Emphasis supplied) -

Tn the proceedings at Oaklend the defendant company
offered the testimony of Frank L. Burckbalter, et present ﬁice
President, arnd for many years General Manager of Southern Paciftic”
Company, and Interstate Coxumerce Commission Finance Docket No.
10067, decideé August 3L, 1933, end marked Exhibit 1 herein.

Trom %the Toregoing the record dlscloses the follqwing
categorical and ancontroverted facts:
l; Defandant Southern Pacifle Company ic & genexral
steam raiiroad system of transportation, operating both
jnterstate and intraétate.
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2. On August 31, 1933, the Interstate Commerce Com-

ssion, by thelir Finance Docket No. 10067, gﬁanted the
Southern Pacific the right to abendon the operation of its |
oo-called "Eighteenth Qtreet line between tne ;ntervection‘
of said line witn uhe main line of the Soutaern Pacific
Company &% or near Sixzteenth Street stetion and the inter-
section of Fourteents and Webster Streets, about 3.231 |
miles, in Oskland, ) |

3. The eerv.a.ce valch was so permitted to be abanaoned
consisted of a servico "operated by tne Southern Paciric
Company, lessee, until March 26, 1933, as part or 1t°~general
steam railroad sy»tem of transportation, belag por tions o*,
‘the so-celled Bast Bay Electric lines. n(2).

4. During the operation of the Eighteenth Street 1ine.
elmost all of its patrons consisted of urben and interurben’
intrastate passengers; provedbly no more then a small fraction
of one pexr cent of Its passengers were interstafe.

5. e Tnterstate Commerce Comaission found thet the
opération of the Zighteenta Street service Lnvolved herein '
mwould impose a burden on interstate commercé."<2)

6. QOn +the 26th daj of March, 1933, tae darenda
Southern P ciric Company abandoned its electric interurban
service on "Zighiteenth Street Line operating along E;ghtennuh,
Twventieth, -uenty-ri 5%t and Webster Streetu, betwgen ixteenvh‘
Street Station and Second and Tebster Streets, Clty or-oak- |
Jand.~(3) . o

7. Zver since yarch 26, 1933, defendant Southexn Pacitic
Company has dilscontinued ané ebandoned all service on sald

Tighteenth Street Line {avolved hereln.

(2) Excerpyt from I.C.C. Finance Docket No. 10067.

3 oxcerpt from Section IIL, Sub-section L in the order
() convained in C.R.C. Déc;,ion Vo. 25740.




8. On Mexrch 26, 1933, defendant Southern Pacific

Company cancelled all passenger tariffs affecting service
on the said Eighteenth Street Line.

9. Since Marexr 26, 1933, defendant has removed the
Broadway Street track and overkead wire c¢rossings on the
seld Bighteenth Street Line in the City of Qekland, Celi~

tornia; snd also has dismantleld and rendered inoperative
certain protective devices on the crossings imvolved in
sald Eighteenth Street Line; said company continues to
meintein certaln steam trein switching operations on the
westerly end of said Elghteenth Street Line in comnection
with 4ts gexeral steam rallroad system of transportatian;
all othor physical facilities including tracks, wires and
poles which comprised a part of the Eighteenth Street Line

operation heve been entered in the dooks of the ‘defendant
compeny %o the account of material to be salvaged, the

prinecipel part of the investment having been written off
to profit and loss.

Tn sccurately determinling this juxisdictional question,
particular atteation must be given %o peragrephs 17 to 22 inclusive
of Section I of the Interstate Commerce Acf.

Paragraph 17, Section 1 of the T.C.le Provides:

mirections of commission (Interstate Commerce Commisz-

sion).as to car service; disobedience; rights of States.
The directions of the commission (Interstate Coumerce
Cormission) as to car service and t0 the matiers referred %o
in paragrephe (15} ené (16) may be mede through and by such
agents or agencies as the commission (Tnterstate Commexrce
commission) shell designate snd eppoint for that purpose.
Tt snall be <he duty of all carriers by railroad sudject %o
this chepter, and of their oflicers, agents, and employees,
%0 odey strictly and conform promptly to such orders or
directions of the commission {Interstate Commerce Commission)
end in ecase of failure Or refusal ox the part of any car-
rier, receiver, or operating trustee O couply with any
euch order or direction such carrier, receiveré or trustee
shell be liasble to a penally of not loss then $100 nox
more than $500 for eack such offense and $50 for each and
every &ay of the contlinuence of such offenmse, which shall
gecrue $o the United States and mey de recovered in &«
civil action brought by the United States: Provided, however,

et notning in this chapter shall fmpalir or affect the

Th,
Ticht of a State, 11 the exercise of i1s poiice power,
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to reouire Just and reasonabdle Treight and rassenger
service Tor intrastate pusiness. except in =0 far as
such Teguirement is inconsistent with any lawful o-der
0L the commission nterstate Commerce CoO ssion

made under the provisions of this chapter.” (Emphasis
and parentheses suppllied.)
Paragreph 18, Section 1 of the I.C.i. provides:

Tension or abandomment of lines; certificate
required. No carrier bWy railroad subject to this chapter
shall underteke the extension of its line of railroad, or
the construction of a mew line of reilroad, or shall
acquire or operate any line of railroadld, or extension

< s
ST90f, 9% shall engase iy trensporterion under this

line of rallroad, wnless and watil there shall £irst heve
been obtalpned from the commission (Interstate Commerce
Commission) a certificate that the present or future public
convenlence anéd necessity require or will require the
construction, or operation, or construction and operation,
of sucz additional or extended line of raflroad, and no
cerrier by railroad subject to this chaptoer shall adardon
&ll or any portion of 2 line of railroad, or the operation
taereof, unless and until there shall first have deexn
obtained from the commission (Interstate Commerce Commize
sion) a certificate that the present or future pudblic con-
venience and necessity permit of such abendorment.”
(Parentheses supplied.) :

Paragraph 20, Section 1 of I.C.d. provides:

"Issvance of certificate by commissior (Interstate
Commerce Commission): unlewful exteansion or.sbandomment
of lines. The commission (Interstate Commerce Commission)
shall have power %0 Lssue such certificate as prayed for,
or %o refuse %0 issue 1t, or to issue it for a portion or
portions of a line of railroad, or extension thexreof,
deserived in the application, or for the partial exexrcise
only of such right or privilege, and may attach to the
Lssuance of the certificates such terms and condltions as
in i%s Judgment the public convenience and necessity mey
require. From and after issuance of such cexrtificate,
and not hefore, the carrier dy railroad may without
securing approvel other than such certificate, comply
with the terms and conditions contained in or atvached %o
the issuvance of such cexrtificate and proceed with the com=-
struction, operation, oriabandon%eng coveied t%g:ebygo the
Lny construction, overation or abandonment contrary

(18] or (139)

Y Y of commetent
n tates, +the
Turisdiction at the sult of the United
commission, (Interstate Comxmerce Comzicsion) any cormission

ne Bodv of the State or States affected, Or an
o:rie %naziterest; and ony carrier whica, OF emy Ei:ec?or,
officer, receiver, operating trustee, lecsee, agggg,kggw-
person, acting for or employed by such carrior’iolation e
ingly authorizes, consents %o, Or permits any vh t0e3 %0 ants
e OTL SO O s B e hereof bo punished by & fime
section, shall upon counvlic S e
re ¥ S 000 or by imprisonment for 1o ’than
2§:§§t§§§r§, %gnbgti." (Emphesis and parentheses suppl¢od)
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Paxagraph,zl, Section 1L of the X.C.4. provides in
part as follows: |

"Power of commission (Interstete Commerce Cormizsion)
to require adequate faclilitlies or extension of line;
peralty. The commission (Interstate Commerce Commfission)
xay, efter hearing, in a proceeding upon compleint or upon
its own infitiative without complaini, authorize or require
by order any carrier by railroad subdbject to this chepter,
party to such proceeding,™ * ¥ ¥ 740 extend its line or lines:
Provided, That no such authorizatior or order shall bde made -
unless the commission (Interstate Cormerce Commission) finds,
as %o such extenslion, that it is reasonably required in the
interest ol public convenience and necessity, or as to such
extension or facilities that the expense involved therein
will not impair the ablility of the carmier to perform its
duty to the pubdblic.™ (Parentheses supplied) .

Paragraph 22, Section 1 of the I.C.L. provides as
follows:

*Construction, etec. of spurs, switches, etc., within
State. The authority of tie commission (Interstate Commerce.
Commission) corferred by paragrephs (18).to (21} boih
inclusive, . shall not extend to the construction.or adbandon-
ment of spur, industrial, team, switching, or side tracks,
located or t0 be located wholly within one State, or of

treet, sudurbdban or Iinterurban electric railwa WalCh are

s 2 S,
no+ operated as s part or varts of a general steam rallrosa
System of transportation.” (Empﬁgsis and perenvbesis
suppllied] , :

From an anrelysis or‘the foregoing, 1t appears patent:

1. There has been effectuated an.ebandoxment of the
electric fnterurban passenger sexvice of the Southern Pacific
Company on the Elghteenth Street line involved hereln.

2. Pursuant to Section 36 of the Eublicfvwilities &et,
end 4in harmony with numerous Supreme Cour® decilsions: (%)
the Callifornla Railroad Commission hgs the Jurisdiction and
sight, upon a proper showing, to order the relief sought

' 1road Commission vs. Soutbern Pacific Co., et al.,
) Ra1264 T.S. 338; Interstete Commerce Comnlssion, Petitioner,
vs. Tnited States of Amexica, etcs, 280 U.S. 52; The L. T.
& S. F. Ry. Co., et al, vs. Rallroad Commiscion of Cali-
tornie, 283 U.S. 380; Pledmont eand Nor+thern Ry. vs.
Tnterstete Commerce Commission, 288 TU.S. 299; United States
of America vs. Chicago, North Shore and Milwaukee Rallway

CO., 288 U-s. l.




berein in so fer as such service 1s confined to intrastate
treftic. |
3. In dual Jurisdiction of the foregoing and before
any order of the Callfornia Railroad Commission can be mede
effective, which such order may have as Its obJect the grant~
ing of the relief as outlined in the last preceding porg-

graph, the Interstate Commerce Commission hes the right and
Jurisdiction, efter a hearing upon Lits merits of a complaint

similer to the one filed hereim, to order the rellef sought,
Tirst upon the grounds that such relief is "™in the’ interest
of public convenience and necessity" and seéondly, upon the
grouads that "the expense involved” in affording such relief
Twill nov mp&ir tho ability of thé carriexr Yo perform Its
duty to the pubdblic.” (Quotations are from Paragraph 21,

Section 1, Y.Cole, é.upm.,)

The defendent compexny bes clted numerous State and
Federzal deci.sions,(s) none of which are identical to this case,

or conflict with the conclusions hereinshove set forth.

ORDER
Public hoarings ha.vins beoen held and arguments submitted
in behalf of City of Oskland, & mumicipal corporation, end Southern
V’Paciric Compexy on the guestion of the Jurisdiétion of the

(5) TVemner vs. Michigan Central R. R. Co., 271 T.S. 1273

Lembert vs. Baltimore and Ohio R. R. Co., 258 U.S. 377;

People vs. Illinois Central R. R., 324 Ill. 591;

St. Louis vs. Blumberg, 325 Ill. 387; .

The L. T. & S Fe RY. COe ¥S. C.R.Ce, 173 Cale. 5775 .

Interztate Commerce Commission vs. Oregon-Washington "R.Re
" & Ne.v. CO., %8‘ UQS. l4¢

Tillege of Mantorville vs. Chicago Great Western R. R. Coe
Fed. Court, Minn., Fed. Supp. 4dv. Sheets, Vol. 8, No. 10
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‘‘‘‘‘‘

California Railroed Commlission to grant the relibr sought by
the said City of QaXkland, . e

rd

- The California Railroad Commission doncludes that it has
Ju:isdiction to pasg upon the merits of the complaint f£iled herein:

and upon a proper showing to grant the relief scught herein, sub~
Ject %o the order of the Intersiate Commerce Commission suthoriz-

ing the same, first upon the grounds that such Telief 1s in tﬁe
interest of public convenlence and necessity end secondly upon
the grounds that the expense involved in affording such Telief
will not impeir the adbility of the carrier to perform its duty

to the public.
IT IS HFREBY ORDERED thet the issues presented herein

be set for hearing in the City Eall at Qekland, California, on
the J’J day of %44}/ , 1935, at /O A/
before ??g%2%95344221527??' 172424 .

The foregoing opinion eand order are heredy approved and

ordered £iled as the opinion and order of the Railroad Commission

of the State of Californisz.
VA
Dateld &% San Framciszco, Californis, this day

of 9. inihh , 1935,

T
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Commissioners. |




