Decision No.‘ 2 7808

BEFORE THE RATILROAD COMMISSION OF TEE STATE OF CALIFORNIA

, CALIFORNIA INLAND WATER CARRIERS
CONFERENCE,

Complainant,

)
)
VSe i Case No. 3770.
J. C. FREESZ COMPANY, a corporation, g

)

Defendant.

Gwyn Z. Baker, for the Complainant.

Pillsbury, Medison & Sutro, dy Bugh Fullerton,
Tor the Defendant.

James E. Lyorns and A. L. Waittle, for Southern
Pacific Company, Northwestern Pacific Railroad

Company, and Petaluma & Sants Rose Railroad
Coxpany, Interveners.

HARRIS, Commissioner:

OPINION

Compleinant alleges In substance that defendant is
operating vessels on the inland waters of the State of California
between polints whc_>lly within sa2ld state, in the transportation of
property &3 & common carrier for hire without a certiricate emthore
izipg 1t 80 to 4o and without teriffs on file either now or prior
to Awgust 15, 1923, or July, 1927, or August 15, 1933, and that
sald vessels are of the type not exexpt from the Jurisdiction of
this Commission under the terms of the Public Ttilitles Zct, and
that in so conducting the sald operations defendant has violated
end 1s violating the provisions of the Public TUtilitles ALot, and
particularly Section 50(4) thereof, and asks that defendant be
required to cease and desist from such operations,

Defendant f£iled its offer to satisfy, offering "to carxy
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on its business entirely as a private carrler and not as a common
carrier.”

It also answered denying the materisl allegations of the
complaint, including of course & denial that 1t is operating as 2
common carrier, and £iled a motion to dismiss the amended complaint
on the grounds:

1. That‘complainant has no legal capacity to complain.

2. That the complaint does not state facts upon which &

complaint can bBe brought before the Commission.

3. Thet the complaint £s indefinite and gzives defondant
no warniﬁs of any act complained of.

4. That the complaint 4oes not show that defendant is
wnder Jurisdiction of the Commission in that it contains no
eftirmative allegation that defendent’s vessels are of the
type within the kct. o

5. That the only substantial question presented by the
complaint is whether the defexndent conducted dusiness as a
public utility and thet the Commission has not Jurisdiction
to adjudicate the charécter and status of defendant.

6. That an offer to satisfy has been filed which meets
the prayer of the amended complaint,

7. That the emended complaint is not verified by a
Proper persol.

8.. That .no evidence has been presented that defendant
has been operating as a common carrier.

Preliminery to passing upon this motion to di=miss,
attention is directed to certain provisions of the Pudlic Utilities
Act of Californie which are applicabio here.

Seetion 31 of taet Act vests this Commission with power
and jurisdiction to supervise and regulate every public wtility iz
_the state and to do all things whether specifically designeted in

the Act or in addition thereto which are necessary or convenlent
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in the exercise of such power and Jurisdiction.

Section 72 mekes 1t the duty of the Commission to see
that the provisions of the Constitutlon amd Statutes of Californis
effecting public utilities, the enforcement ér which is not speci-
Lically vested elsewhere, are enforced end obeyed.

Section 53 provides that all hea:ings, investigations
and proceedings shall be governed by the Act and by rules of
practice and procelure to be adopted by the Complssion éﬁd*infthe
conduct thereof the technical rules of evidence need not be spplied
and that no informality 4in any hearing or proceediﬁg or in thé
manner of teking testimony shall invalidate any order ¢r decision
made dy the Commission. |

Séction'&O-prbvides that complaint may de made by the
Coxzissiorn on iys own motlon Or by any corporation or persom,
chamber'or'commerce; boerd of trade, lebor organization or aﬁy
civic, coumercial, mercantile, traffic, agricultural or manu-
fécturing-association or orgernization or any boly politic 6: munt-
éipgl‘corporation by complalint in writing setting forth any &ct or
thing done or emitted to be dome by ary pudlic utility in viole-
tlon, or claimed to de in viclation of any provision of law end
that the Commission shall not be required to dismiss any complaint
| bgcause of. the absence of direct damage %o the complainant.
| Section 50(d&) provides that no corporation or person
shall hereefter begln to cperate any vessel in the traasporitetion

of persons or property for compensation dbotween points in this

state without £irst having obteined from the Commission e certifi-

cate for such operation.

Section 2(y) provides that the term "vessel™ when used
in the Let includes every species of water craft, by vhétsoe#of
pover operated which Is owned, controlled, operated or mansged for
‘public use in the transportation of persoms or property,'except
‘certain types of boats ‘not involved here. |
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‘Ruale 11 of Rules of Procedure of thls Commission pro-

vides that 1f the complainant 1is a corporatlion or assoclation,
eny officer or director thereof may verify the domplaint.

) To be considered in connection with the above is the
following undisputed evidence: »

Section 2, Article 1 of Californie Inlend Water Carxiers
Conference Agreement (Exhibit 1 herein) states that, emong other
things, the purposes of the Conference are: (a) to protect,
promote, Improve and stadilize transportation'uﬁon the inland
waters of the State of California Wributary to Sex Framclsco Bey;
(¢] %o insure observazce of lawfully csiablisheld rates, rules and
regulations, and compliance with the Public Utilitles Zct of the
Stete of California and other provisions of law:

The Conference Azreement also provides that the officers
of the COn:erenge'shall be, among others, the Secretary and the
Genersl Manager;

™e amended complaint was verified by Gwyn EH. Baker as
General Manager of the Conference;

It was undisputed that at the dave of such verification
Mr. Baker was such General Menager and &1so Secretery;

' Vaile Mr. Baker was such Secretery and General Mansger
gnd prior to the £iling of the amended complaint, the Board of
Menagers of the Conference adopted the following resolution:

rThe Secretery reported that the application of

J. C..Freese for permit to operate vessels for hire

had been withdrawn, but that in bhearing oz this
epplication the applicent demonstrated that the opera-
tions now being conducted by 4t, and those proposed o

be conducted in the future were those of a common carrier,
The Secretary was, therefore, direcited to prepare and Tile
‘s formel compleint asking the Commission to meke such
£inding and %o direct the compeny %o cease and desist
from further operatlons.”

The foregoing recitals of law and fact require the
deniel of the motion to dismiss as To all points except the ones
.pumbered {S) (&) (8). ' '
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4s to point (5) a recent decision directly in point is
in Betts V. R. R. C. Fed. Sup. Tol. 6 - No. & at page 529, as
Lollows:

| "He correctly conteonds that the jurisdiction of the
Commission is confined %o public carriers and that 1t has
o Jurdsdiction over private carriers. It does, however,
have Jurisdiction to determine whether or not a carrier
is pudblic or private. Such deotermination is ezsential to
the exercise of Its Jjurisdiction.”

On eppeal to the U. S. Supreme Court this decree was
aftirmed. (U.S.S. Ct. law Ed. &dv. Op. Vol. 78; No. 11, page
761.) '

C As to point numbered (6) defendant maintains thet its
operations now and in the past are and have been private. Its
offer to satlisfy Is therefore merely an offer to continuwe the -
operations which complainant contends are pudblic. This fssue
must be determined and the offer to satlsly is of no availe

Point numbered (8) is the heart of the CONTTOVErsy.
Is defendant operating as e common carrien?

e evidence shows that 4t hes four specially constructed
@olhsses barges. The special equipment on these derges consists
of tenks Iin the hold, cargo pumps and doiler. Thece bgrges are
moved by fugs rented by defendent. Defendant traﬁsports molasses
for a nmber of shiﬁpers from all points in San Franclisco Bey
distriet including ships in %he stream. Derendanﬁ transports all
the nmolasses movemené in dulk that there is in the Bay district.
Defendant has refused t0 hendle molasses in zmell emownts. It has

always handled,molasées dnder contracts. Thers is no molasses in

San Francisco Eay ‘being havled by anyone else, Defendant heas the

only équipmsnt for that burpose.

) ﬁerendant has .one gasoline barge equipped with metal
tanks mountqg on the decks, pumping equipment and gésoline engine.
It handlq; on this barge nofhing but gasoline from ™most any point™

aﬁd for practically all the major oil refineries ip Sen Francisco
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Bey to all points on the Bay and tridutaries. It has refused to
make contracts with dirferent parties becanso they did not have
proper loading or discharging racilities. It refused one ¢contract
because it would have hed to put on additional equipmernt. I? hauls
gasoline under contéact for Texas Company, RichrieldVOil Compeny,
Sienal 0il and Geas COm;any, Standard 01l COmpany, Union 0Ll Company
and General Petroleum Company. There are no regular schedules for

either the molasses or gasoline barges. Itlia-clear that defendant

hag held Ltself out and nqw’holds ivself out as willing to trans-

port molesses in dbulk for the public_ihdiécrtminately 30 far as
its equipment will permit.  A, )

It is also cleaxr that derendant tes held Ltself out end
now holds itself out to transport gasoline for the public indis-
eriminately so far as its equipment and loading end discharging
racilities of the shippers will permit.

Defendant has no certificate from this Commission author-
izing Lts operations and hes had no tariffs or schedules therefor
on file with the Commission. '

The complaint slleges that defendent is a corporation.
The evidence shows that 1t is a parinership consisting of Counstance
Mogan, & minor, by R. ¥. Mogan, her guerdiax, and Ruth Freese .
Conway, doing business under the name of J. C. Freese Company.

Tt is ordered that the complaint bo amended In accordance with
this fact.

An order of thiszs Commission finding an: operation %o
be unlawful and directing that it be discontinued Is in its effect
not wnlike an injunction issued by a court. A violation of such
order comstitutes a contempt of the Commission. The Californie
Constitution and the Pudblic Utilities Act.vest: the Commission
it power and authority to pumish for convempt in the same manner
and to the same extent as courts of recoerd. In the event a party

is ediudged guilty of contempt, & fine may:be imposed in the
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emount of $500, or he may de impriscned for five days, or bothe
C.C.P. Sec. 1218; Motor Freight Terminal Co. vs. Bray, 37 CaR.C.
224; Re Ball and Eayes, 37 C.R.C. 407; Wermuth vs. Stamper, 36
C.R.C. 458; Pioneer Express Compeny vs. Keller, I3 C.R.Ce S71e

The following form of order 1s recommended:

ORDZER

& pubdblic hearing having been had and the above matter
raving been submitted on dbriefs,

IT IS HEREBY FOUND AS 4 FACT that defendant J. C. Frecse
Compeny, & copartuership consisiing of Constance Mogan, a mdnor,
by R. F. Xogen, her guardisn, and Ruth Freecse Conway, is engaged
in the transportation of property by vessel for compensation and
as a common carrier botween points on the inlsnd waters o the
State of California, towlit, Saa Francisco Bey and its tributeries,
without Tirst having obtained a certificate of public convenieuce
and necessity for such operations as required by law, therefore,

IT IS EEREBY ORDERED that defendant J. C. Freese Coum-

pany, & copartmership consisting of Constance Mogex, e minor, dy

R. F. Mogan, her guardian, and Ruth Freese Conwey, shall immodiately
cease and desist such common carrier operations as describded herelz,

unless and uotil it shall obtain a certificate of pudlic conven-
fence and necessity therefor; and

I7 IS EERERY FURTEER ORDERED thet the Secretary of this
Commission shell cause a certified copy of this decision to de

personally sexved upon selid defendant and upon each of such

partoers.:




The effective date of this order shall bde twenty (20)
days aftor the date of service upon said defendent.

Dated et San Francisco, Californlae, this May of
Merch, 1935. '
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Commissionars. ) |




