Decision No. 27822

BEPORT TEE RAILROAD COMMISSION OF THEE STATE OF CALIFOFRNIL -

REGULATED CLRRIERS, INC., a corporatlon,

Complainant,

-v‘s_
E. G. SPOTSTO0D, W. C. FRITE and Caze No. 3I778
E. G. SPOTSTO0D and W. C. FRITH, doing
dusiness wnder the fictitious name and
style of Santae Cruz Express, WILLIAM BURNS,
LEW BU2NS end WILLIAM BURNS and IEW BEURNS,
doing business under the fictitious name
and style of Burns Drayage Compeny, IFirst
©0 Fifth Doe, inclusive, and First %o
Tifth Doe Corperation, inclusive,

Defendants.

Vaughen & Scott Zlder, for COmplainant,
Beverly and Edwerd Y. Berolsk
for Defendanty, nillium Burans and
Lew 3urns. ‘

BY TEE COMMISSION:

CRPINION

By compleint fileéd on February 2, 1934, compleinent
cherges H. G. Spotswood, W. C. Frith, and E. G. Spotswood and
T. Co Frith, coing dusliness underlthe fictitious name and style .
of Santa Cruz Zxpress, Williem Surss, Lew Burzns, end ".’J‘il‘l;an.;. |
Surns end Lew Burns, doing buciness under the fictliious neme
and style of Burns Drayage Company, with unlawful cdmmon-car-

rier operations between Sem Fromcisco end Zact Bey cities on

the one hand end Senta Cruz, Devenport, Swantonm, Capitole, iptos

2é intermedleate points on the other.




Public hearings were had before Examiner Johnson at
Senta Cruz and San Francisco and the matter was submitted
ox briefs, the lazt one beirng riled on February 26, 1935.

The facts a3 developed at the hearings ey be summar-
_izeE brierly as follows:

~ The Senta Cruz Express was operated by Spotswood and

Frith, who were proven successors of the Thormewill Truck
Sexvice, which service in its various ramifications hes
beenvberore this Commission for many years; The Burns
Brothers took over this business in Jamuery, 1934, and were
previously operating locally in Sexta Cruz in conjumction
with the various outfits that succeeded to %he Thornewill

a5t In feect William Burnc entered tke trucking busi-
néss es & driver for Thormewill in 1927. There havé been
orders 1o cease eand desist against the various‘operat§rs of
the Thormewill Truck Sexvice and the last éne was issuéq
against Laxry Parsons, for whom Williex Burns ran the‘séppa
Cruz orffice, doing the local pick~up work. 3Burns aléo

worked Ior Spotswood and Frith. Spotswood and Frith did not

eppear in this action and it was thown thaet the Burms broth-

ers succeeded to thelir business in Januery, 1934.

The defexdants, Williem Burns and Lew Burns, contended
that their operations as long distance haulers were as con~
tract carriers and for experimental purnoses &uring the
s“o*t period- January 21, 1934, and Februa*y 2, 1924, the
admitted date of starting operctions and the date of riling
this complaint. They also a,?ed *hat oll testimony as
o operations,. ubsequent to February 2, 1934, chould bve
stricken out end disregerded, becouse et the time of the

filing of the complaint,they werc not »Hroven COXLOn CArriers.




This contention is made notvwithsternding the proof from nﬁmerous
public'witnesses end from the derendantsvthemuelfev'that the
ove*ations started on January 21, 1934, were common ca*rier op-
erations a“dﬂdirectly successive %o +the illegal operations of
Thormewill, Mrs. T ‘ho:new* 1, garry Parsons, Spotswood, Frith, et
S

In fact the operationz of the Burns Drayage‘COmpany as
“well as the opérations Qf the Sante Cruz Express werc coolly
caleulated common carxier operations which were designed'ror
the pnipose of continuirg ir existence thet illegal cﬁérétion,
the Thornewill Pruck Service, first branded ac such by this
Commiscion im 1929, (Decision 27641%, 33 C.R.C. 45} and lest
chargea as illegel Feb. 24, 1934, (Dec. No. 26828).

£ cease and des i t order should issue against all the

nemed defendants., _

'._ An order of this Commission finding an oneration to be
walewtul and directing that 1t be diocontinucd is in its effect
not unlike an injunction isoued by & court. A violation o:'suéh
order constitutes a contempt of the Commission.‘ The Celifornie
ﬁonwtitution and the Public Ttilities Lot vect the Commission
with power and uuthor Ty %o puxish for contempt in the same
menrner and to the seme extent as courts of record. In the event
a part&"iv adjudged guilty of contempt, @ fine msy be 1mposed in
the emount of $500. or he may be imprisoned for rive‘(S) days or

both. C.C.*. SEC-IulB' Notor Freight Teruinal Co. V. ./ +2.C.

224; re Ball end Haves, 37 C.R.C. 407; Termuth v. Stazper, 3¢ C.R.C.

458; Ploneer Ixvress Comvany v. Aeller, 33 C.R.C. 571.

It should also be noted that under Section 8 of the ALuto
T*uck Tran«nortation Lct (Statutcw 1917, Chap. 213), ao“amended,

a person who violates an ordex of;the Commission is guilty of a
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nmisdemesnor and is punishable by a fine not exceeding '$1000.
or by 1ﬁprisonment in the county Jjail not exceeldling one. year, oOr
by both such fine and imprisomment. Likewise a shipper or other
person who alds or abets in the violetion of an order of the
Commission is gﬁiltyvof a nisdemeanor smd is éuniahqblo in,tﬁé“
same ﬁhnner. | |
ORDER
IT IS EXREBY FOUND TEAT E. Ge Spotswood, We Co Frith and
E. G. Spotswood and W. C. Frith, doing business under the
fictitlous name and style of Santa Cruz Express, William
Burns; Lew Burhs,and Williams Burns and Lew Burné, doing dbusiness
under the fictitious name and style of Burns Drayage Company,
are opersating as tran§§ortation compsnies, as'dorined'in,Secfion
1(e) of the Auto Truck Traznsportation Act, Statutes 1917,,
Chapter 213, as amended, with common carrier status, deiween
fixed vermini and over regular routes end public nigiways,
between Sen Francisco‘and Qakland on the one hand, and Senta
Cruz, Devenpor®, Cﬁpitola, Aptos and certain intermediate
points-bwcnggn:xxx in the viciﬁity of Sante Cruz on the‘other
- hand, without having odtaineld a certificate or certificates of
public convenience and necessity or without having any prior
right for any of all of such operations.
Beased upon the Opinicon and the findings herein,
IT IS EFREBY ORDERED that each and all of the following
designated “transportation companies, to wit: g,.G; Spotswood,
T. C. Frith sod H. G. Spotswood aud W. C. Frith, doing dusiness
under the fictitious name and style of Santae Cruz Expiess,'
Williem Burns, Lew Burzns, and Williams Burns and Lew Burns,
doing bﬁsiness under the fictitious neme and style of Burns |
Drayage Company shall cease and desist jointly and severally,
' directl# or indirectly, or by any subterfuge or device from
contigﬁing any 6r all of such operations, hereinabofe set
fortk, and more specifically shall cease and desist, jointly -

and severally, directly or indirectly, or by any sdbterfﬁsg or
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device frem operating as & common carrier detween any or &ll

of the following points, to wit: Sen Francisco anlCailans,
on the ore hand, and eny or all of the rolloﬁring poiﬁts, to wit:
Senta Cruz, Davenmport, Capitola, Aptos and certain imermediata“‘
points between or in the vicinity of Santa Cruz on the other
hend, end skall similarly ceaze and desist, joimtly and severally,; |
from operating as & common carrier between any two or more of the
points hereinabove specified ard found as being places botwegn
waich the said H. G. Spotewood, W. C. Frith snd E. G. Spotswood
end W, C. Frith, doing dusiness under the fictitious name zmd
sfbyle of Sants Cruz Express, William Buras, Lew Burns, and
Williem Burns and Lew Burns, doing dusiness under the fictitious
name and style of Burns Drayage Company are now operating,
unless and untll a cextificate of public convefnionc‘e ad necessity
shall have been obtained from this Commission. |

The Secretary of the Commission is dLrected to ceuse
personal sexrvice of a certified copy of this decision to be
made upor E. G. Spotswood, W. C. Frith, Lew Burns end Williem
Burns. . | ‘

Tals order‘shall become effective twenty (20) vdqys A'a‘rter
the date of personal service.

Dated at Sar Francisco, Californila, this gé‘:ék/, day of

april, 1935.
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