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EEFORE TEE RAIIROAD COMMISSION COF THE STATE OF CALIFORNIA

RECULATED CARRIERS, INC.,
a corporation,

Coxmplainant, -
VSe

CARL SIRVAIN and CARL SIRVAIN doing
business under the fictitious neme
and style of Servalx Trucking Compeny,
FIRST DOZ, SECOND DOZ, TEIRD DOE,
FTOURTH DOE, FIFTE DOX, FIRST DOE
CORPORATION, SECOND DOE CORPORATION,
THIRD DOZE CORPORATION, FOURTE DO=
CORPORATION, FIFTE DOZ COPPORATION,

Caze No. 3878
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Defeﬁd&n'as .

R. L. Vaughear & Scott Elder, for compleinants.
E. L. Maxwell, for defendant.

BY TEE COMMISSION:

CPINTION

By a complaint filed July 31, 1934, Reguleted Cerriers,
Inc. socks a cease and desist order asgeinst Cerl Sirvain and Carl
Sirvein doing dusiness under the fictitious naxe and style of
Sirveln Trucking Compeny, in the territory betweer Mountzin View,
Sunnyvale, San%a Clera, Los Altes and vicinity oz the one hand, and
San Francisco, Ogklend and intermediate points on the other.

At the heaxring C. E. Sirvain was substituted for the First
Doe. & pudblic hearing was held at San Francisco Jazuary 9, 1935,
before Examiner Geary and ar adjourament takexn to Fedbruary 8 zt
Mountain View but before the date arrived, attorneys agreed by
stipulation that the proceeding be submitted upon the record made at

San Francisco Januery 9, 1935, and that all testimony and evidexce




-

at s2id heering for and agnainst Defencant C. Z. Sirvain de considered

iz all respects as fully and completely as 1f Defendant C. E. Sirvair
had been duly served with process and his answer had been filed with
the Railroad Commission. |

The pexrties nave £iled briefs and the matter having been
£in2lly sutmitted Is now ready for an opinion end order. |

The compleinexnt Introduced the ﬁgétimony of eight wite
nesses, one Of them being Defendant Carl Sirvaeinm, all having beex
subpoenael dy thecompk&hmurathey 2ls0 presentel eight exhidits,.

It appears from the record that Carl Sirvain’commenced
trucking operetions in Sacramento some 25 years ago and at different
periods di& a trucking dusiness at Sscremento, Oakland, Sen Jose and
Mountein View under various names, viz: Mountain View Truck & Trans-
fer Compeny, Sirvain & Lawrence, Sirvain & Frith, and Sirvaein Truck-
ing Company.

In 1929 Carl Sirwain moved to Oroville and for meny months
was entirely out of the transportation business. Tpon his.retﬁrn
to Mountain View in 1932, he re-entered the trucking field in
pertnership with o Mr. Trith, under the neme of Sirveln & Frith.
After 2 few montas this arrangement wes discontinued aznd 2 now
partmership created with his son C. E. Sirvain, uwuder the neme of
Sirvain Trucking Company. The letter orgeanization is rtnctionxng
at the present time witk headgquarters at iountain Vief;

‘ Defendants contended that a certificate Is zot required,
claiﬁiﬁg that the trucking operdtions commenced prior to May 1,
1917, thus creating & prescripitive righv. This franchise clain,
nowever, has not been affirmatively proven as required ﬁy the
statute.

The testimony of the witnesses showed, in ;ﬁé wain, that
defendents are regulerly heuling farm produce consisting of vegota~

. Y
bles and fruits collected at the ranches Iin the territory covered by

h
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the complaint, and also have regularly hendled shipments of growers
Trom Sen Frencisco to Mountain View. '

The exhibits covéring monthly statements of the charges for
services rendered Indicete a dally regulasity of tonnase moved from
a large number of consignors 1o many produce houses in San Francisco,
anﬁ a few t& Qaklend firms.

Defendent Carl Sirvain testified %o the effect that his
trucks haul delly, except Sundeys, %o practically all of the produce
merchents in the two comxucnitles and thet there were between 300 and
400 growers who use the services during the shivping season., Defend-

ants also.filed a writtez comtract executed September 1, 1934, with

the Sunnyvele Pea Growers Lssociation of San J0se, whereby they

agreed to do the seasqn's revling of peas into San Jose at a fixed
price and'rurnisﬁ cargo insurance 40 protect the commodity. Thisz is
the only writien contract placed into the record although testimony
o defendent: indicated that, Iin his opiriozn, oral contracts hed been
entered into with the shippers. There was, in addition, presented
_& petition signed by 28 shippers signifying that they had used "~
defendants® trucks at different times since 1916 for the tramsportation
of farm end gdrden produce and urged that defendants bevpezmitted to
continue the work. Defendants' equipment consists of two li-ton Reo
trucks, one Packerd pick-up truck, and several S-ton trailers.
Complainant kas affirmetively showz that the publie patronage
has been sought and there is no evidence that any member of the pudlic
has been dexnlied defendents® services, The record clearly proves that
all of the essential elements of a tranzportétion ¢conpany are present
in deferdants® operations and that the busizess Iis that of 2 commonm:
cexrrier for cémpensation 0 Tixed termini and over the pudlic high-
waySe

A cease ard desist order should issue.
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An order of this Commission finding an operation o be unlaw-
ful and directing that it de discontinued is in &.ts effect not wnlike
an injunctiqn Lssued by a court. 4L violation of s;ciéh order constitutes
a coantempt of the Commission. The Califorrnia Constitution and the
Public Ttilities Let vest the Commission with power and authority %o
punish for contempt in the same manner and to the same extenl as
courts of record. In the event a party is adfudged guilty of con-
tempt, & fime may be imposed in the amount of $500.00, or he may be
imprisoned for five (S} deys, or both. C.C.P. Sec. 1218; Motor
Treight Terminal Co. V. Bray, 37 C.R.C. 224; re Ball and Fayes, 37

C.R.C. 407;. Wermuth v. Stamper, 36 C.R.C. 458; Dioneer Express Com- )

vany v. Keller, 33 C.R.C. 37l
Tt should also be noted that under Section 8 of the auto

Teuck Trencportation ict (Stetutes 1917, Chapter 213, as ame‘ndéd),
& person who violates an order of the Commission is gu,lty of a :nis-
demeanor and Is punishadle by a fine not exceeding ,.3.000.00 or by
inprisonment in the county je.il no+t exceeding one year, or by botb.

such fine and imprisomment. ILikewise a shinper or o"her pe son who
‘aids or abets In £n +he violation of an order of the COmmi ion is ,

guil’cy of a misdemeanor exnd Is punishable in the seme ma.nner.

QRDER

Dublfe hearings heving been ad in the edove entitled

- | |
_ I IS Es'ém 20UKD TEAT Carl Sirvein apd C. E. Sirvaiz, doizg
bus.uness under the Lfictit iou,.. name and svtyle of Sirv‘m.n ™ucking "
company, are ope*e:bing asg transpo*tation com'oa.nies, 8z defined in
Section L, (¢) of the Auto Truck "‘*e.nsyo*tation Aet, Statutes 2.917
Chapter 213, as e.mend.ed. with common carriex smtus, 'between £4xed
rte:mini and ove reguler Toutes and public highway..,, be*veen Mm:m:ain
Viev Sunnyvale, Sanva c:La:ra., Tos 4ltos, end certein intermeciate
points,betweern or in the vicinity of Mountein View, Suanyvale, Santa
Clare.,/I.g., Altos on the one hand, zad San Franclsco, Oakland, end
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certain intermediate points between or in the vicinity of San Fren-
¢isco and Qakland or the otrer hand, wiithou: having obtained a cer-

tificate or certificates of public convemience and necessity or

without having any prior operative right for any or all of such
operations.

Based upon the Opinion and fhe Lindings hereix,

IT IS BEREBY ORDEIRED that each and all ol the-following

designated t*ansno*tation companies, to-wi Carl Sirvein and c. .
Sirvain, doirg business under the rictitiouu nase a_d °tylo o.
Sirvairn Trucking company, shall cease and desist joirt ly and sev-
eTally, directly or indirectly, or by any subdverfuge or device from
continuirng any or all of such operations, hereinabove set forth,

and more specificelly shall cease and desist, Jointly anéd severally,
directly or indirectly, or by any cudbterluge or device Ixom operating
&8s a common carrier between eny or all of the following points,
.o-wit° Yountelin View, Sunnyvale, Senta Clare, Loz iltos, and certein
intermediate points between or in %The vicinity of Mbuntain View,
Sunnyvele, Santa Clare and Los isltos on the one hend, and aay or all
of the following polints, to-¥it:z San ?ranéiscb end Oaklend, ené cer=
tain intermediate points between oxr in the vicinity of San Francisco
and Oakland on the other hand, and shall similarly cease and desis?,

Jointly end severally, from operating as & common caxrrier beiwzen

any two or more of the points hereinebove specifled and Lfound as
being places between which the said Cerl Sirvain and C. Z. Sirvein,
&oing business under the fictitious name and style of Sixvairn Truck-
ing Compeny, are now operating, unless and until a certificate of
public convenience end necessity shall have been obtained from this
Commission. ‘

The Secretary of the Commission is directed to cause per=

sonal service of a certified copy of this decision to be made upon

S




Cerl Sirvain and C. E. Sirvelin.

m™is order shall become effective twenly (20) Cayz
after tho date of personal service.

Dated at San Frencisco, Celifornia, this féiZZZ
, L935.

Comm;ssioners.




