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Decision No. 4‘ £t

BEFORE TEE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA -

=000~

REGULATED CARRIERS, INC., a corporation,
Complainant

vs. Case No. 3812

)
)
)
X. J. SACKETT and K. J. SACKEIT doing )
bus*ness under the fictitious name and
style of Atlas Shipping Company and/or )
Atlas Shipping Agency, FIRST DOE, SECOND
DOE, THIRD DOE, FOURTE DQE, FIFTH DOE, )
PIRST DOE CORPORATION, SVCOND DOE COR-
PORATION, THEIRD DOE CORPORATION FOURTH )
DOE COBPORATION FIFTH DOE COFPORATION )
)
)

Defendants.

——

BY THE COMMISSION:

OPINICN ON PETITIONS FOR REHEARING
OR MODIFICATION

Decision 27346 (March 25, 1935) ordered XK. J. Sackett to de-
sist common carrier trucking operations between San Francisco and
Los Angeles. Both sides filed petitions for rhearing or modifica-
tlon. Complainant directs attention to the fact that the Commis-
sion Inadvertently found defendant's operation to be in violatibn
of the Public Utilities Act rather than the Auto Truck Transporta-
tion Act, and asks that the desist order be directed against J. P.
Sackett and Howard Sackett asz well as against XK. J. Sackett. De-
fendant X, J. Sackeit contends that the décision is contrary to the
evidence; that he did not become owner of the business until about
October 2, 1934 (the last hearing wes had on Deceﬁber L, 1934); thet
the Commission has arbitrarily essumed jurisdiction over & private
carrier; and that the "decision as 1t stands at this time is &

taking of property without due process.”
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The contentions of tﬁe partles necessitate & brief review of
the facts and the making of wore specific findings. = The complaint
1s against K. J. Sackett and certain "Does." X. J. Sackett alone
filed answer. Exhibit 15 consists of certain documents served'upoﬁ
Paul Sackett (J. P. Sackett), beihg order to satisfy or answexr 1n‘

the present case and a ¢copy of the complaint In Regulated Carrieré v
1

-

Walker, et sl., Case 3472.  Such service 1s not sufficlent to confer
Jurisdiction In this proceeding as to J. P. Sscckett. o |

At ome time or another several Sackett brothers bave been con-
nected with the business, operated under the name of "A;las Shippiﬁg
Agency.ﬁ It 1s an outgrowth of the old Moye operation, On'August
29,”1932 Moye Forwarding Company was ordered to desist operat;onibe-
tween San Francisco and Los Angeles.(z) Petition for writ of review
was denled by the Supreme Court on November 20, 1932, B)One Lee Case
was Los Angeleé manager for Moye. On February 27, 1933‘Moye‘For4
warding Company, a corporation, and certain if its'officers; igcluding

Lee Case, were adjudged gulilty of contempt, and potition for‘cer-
. ' [~4

: 5).
tiorarl was denled by the Supreme Court om April 13, 1933. In

{T)_ Dismissed without prejudice by Decision 27356, September 11, 1974,

éz) M. P, T. Co. v. Moye Forwarding Co., et 8l., 37 C.R.C. 857.
Decision 25139, Coses 149 and 2217.)

(3) Moye Forwarding Company v. Railrozd Commission, S5.F. No. 14801.

E#) M, F. T. Co. v. Moye Forwarding Co. et al., 38 C.R.C, 506.
Declxion 25601, Cases 4149 end 2217.)

(5% Moye Forwarding Comvany v. Railroad Commission, S. F. No.
14370. -




the contempt decision the Commisslon stated in part 2s follows:

" As to respondent Lee Cese, formerly the Los

Angeles manager and a director of the corporation,

the record suggests the possibllity that he maymlve

continued operating & common carricr service efter

the denlal of the petition by the Supreme Court.

The preszent record,'however, does not support & find-

ing to that effect.” (6)

In the present case John Paul Sackett testilled that he ac-
guired an interest In the dbusiness from Lee Cese but severed all con-

7

nection therewith on October 3, 1934, having sold it to X. J. Sackett.
He further testified that Howard Sackett worked there "for a little
while,” and that from 150 to 175 customers were served. The object'
was to get as much business as possidle. No trucks were owned, dut

arrangements were made with truck owmers to haul, the latter receiving

(6) In the contempt declsion the Commission also stated further as
follows:

"As to the continued use of Moye Forwerding Company forms, Mr. Malde
testiflied that during October, 1932, he ordered 5,000 of such printed
forms and received them on November 16, 1932, EHe stated that he then
instructed his dispatcher 'to get rid of them,' bdut that he after-
werds learned that the dispatcher had given balf of the forms to Lee
Cese and half to "Aetna Shipping Agency.' The witness stated that
Aetna Shipping Agency now hauls southbound to Los Angeles snd that
Atlas Shioning Agency hauls northdound %o San Francisco. He velieves
that Lee Case 13 manager of Atlas Shipping Agency, * ¥ *,7 {mphasis
suppllied.

(7) ZExhidbit 14ﬁ on a letterhead of Atlas Shipping Agency, and dated
’

October 16, 1934, reads in part as follows:

"Po Whom It May Concera-

IJ. P, Sackett do hereby sell, transfer, and assign all my rights
title and interest of the, Atlas Shipping Agency 814 E. 29th st Los
Angeles Ceglif, to XK. J. Seckett.

I X. J. Sackett to hereby agree to assume all debts, liabilitlies

and to pay all checks made out by me or himszelf, during oy operation

of the Atlas Shipping Agency up to and Iinmcluding October 15th 1934.
Signed. XK. J. Sackett

Signed., J. P. Sackett "




T2% per cent and the "Agency 274 per cent of the revenue. From 12
to 14 trucks were operated 2t one tiwe,

Thad. Sackett, a salesman, testifled that he now had no con-
nectlon with the business, but formerly and for a period of aboeut
3ix weeks, drove & truck of one Fred Warner which was "contracted”
by the "Agency." |

According to X. J. Sackett, about 18 drivers and 175 cuﬁtomers
are shown in the ledger. Defendent was a truck driver for Moye For-
warding Company, which stopped operating on September 19, 1933, EHe
then worked for Lee Case until January 15, 1934, when his brother
Jokn Paul Sackett becawe owner. The latter geve him power of attorney
to sign checks for "Atlas Shipping Agency.” Exhibdit 9 1s s business
card of defendant. 2

Various shipper wltnesses teatifled. Globe Ticket Company at
Los Angeles (Witness P. W. Thompson) L£irst used Moye Forwarding Com-
pany and continued with "Atlas Shipping Agency” when ﬁﬁé latter tock
over the Moye operatlion. Exhibit 5 and a portiocn of Exhivit 4 cone
sist of numerous shipping documents on "Atlas"form; covering ship~
ments between Jume 30, 1933 and Septeuwber 27, 1934. ? Maﬁy of these
shipwents were ¢ollect.

(8] Exnlbit 9 reads as follows:

"Los Angeles | San Francisco

814 E. 26th St. 400 -5th St.

ADems 5196 SUtter 9588
ATLAS SEIPPING AGENCY

Full Insurance

Protection
X. J. SACKETT c. 0. D. BOXD "

(9) Anmong the San Francisco conzignees are the following:
Market Street Railway Company Paramount Theatre

White Tavern Operating Company Loew's Warfield Theatre
Curran Theatre Samets Deiry Lunch
United Artists Theatre Geary Theatre

R. K. 0. Golden Gate Theatre Embassy Theatre

Gene Comptons Corporastion Hancock Brothers
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Exhidit 3 and a portion of Exbibit 4 consist of shipping

documents covering ?hi ments from Los Angeles by Coffee Products
10

Compeny of America. Exhidbit 1 covers shipments from June 15 to
December 31, 1933, and Exhibit 2 shipments from Japuary to August 22
of 1934 by Kip Corporation, Ltd. of Los Angeles.‘ll) Exhibit 11
conslsts of coples of several "menifest sheets” showing the loads

(12)
carried om particular trips.

Witness Jacobs of J. M. Feldman Co.Inc. testified to some 19
shipments from August 10 to September 10, 19%4. Sales Builders, Ize. -

(10) 'Sen Frencisco comsignees were H., E. Teller Co. and New Polk
Grill.

(11) Among the 1934 Sen Franciseco consignees are the following:

The Owl Drug Company E. D. Bullard Co. .
Coffin Redington Co. Mutual Drug Co. '

The Drug Exckange - McKesson, Langley Michaels Co.
Weinstein Co., Inc. Shumate Drug Co.

(12) Trip No. 1330, April 4, 1934 shows sipments as follows,
the number of packages and weight belng omitted, consignors holng
at Los Angeles and consignees at San Francisco:

From To Collect
. Charges
Western Stove Danford Sales
Raybestos Div. Saume
Kelp 01 Lab, VicXesson-Langley
C. F. L'SEommedien Dalme Mrg. Co.
Leahy Mfg. Co. E. A, Comnelly
J. M. Feldman Same
do. Same
Xip Corp. McKesson-Langley
Sontag Same
San Nap Pak National $ Store
do. do. A Pearson.

The last three of the above shipments are marked "collect
crarges” ss indicated.
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Los Angeles (Witness T. A. Loretz), cosmetics and tollet articles,

made 114 shipments from September of 1933 to February of 1934, FPat-
tersor Radlo Co. (WitnégS‘M. Burton) of Los Angeles pas made a few
shipments to San Francisco. Talbot Manufacturing Co. (Witness Campbell),
household and garden Insect supplles, made .93 sﬁipments during 1934, |
The service has also been used by Merchsnts Supply Co. (Witﬁess P:ine),
bird ceges and genersal pet supplles; Jaffee C;ndy Co. (Witness J.
Jaffe); Nassour Bros. (Witness West), hosiery, and by varifous other
shippers. On its letterhead and forms of shipping documents "Atlés
Shipping Agency” descridves itself as "Freight Forwarding Agenté."

It 1z well established that direct ownership of the trucks used
in performing & common carrier service 1s not essentisl to bringz one
within the scope of the regulatory statute, which prohidits common
carrier operation in the absence of a cexrtificate of public convenlence

and necessity or a so-called "prior operative rigbt."

M. F. L. Co. v. Moye Foxrwarding Co. (1932), 37 C.R.C. 857. Cextiorari
denied Nov, 10, 19352, Moye Forwarding Co. v. Rallroad Commission, S.F.
No. 14801. (Shipuments transported "by using the focilitles of truck
owners or overators under so-called verbal contrects.”)

Regulated Carriers, Inc. v, Unlversal Forwarders, Ltd. (Aug. 14, 1923),
Decision 20230, Case 3544, Cerfiorari denled Cct. 2%, 1933, Universal

Fomarders, Ltd., v, Raillroad Commission, L. A. No. 1&%67. (Individual
Truck drivers paid 65% of the logd revenue.)

Regulated Carriers, Inec v. Humsacker (Sept. 4, 1934), Decislon 27330,
Case 3521. Certiorarli denied January 7, 1935, Humsacker v. Railroad

Commissien, S.F. No. 15%306. (72% of revenue paid to truck drivers, 25%
retalned as "commission’ end % tor Insurance. )

M. F. T. Co. v, Dean (1§32\ 27 C.R.C. 862. (Individual truck operators
"pid" on 1loeds.) "

S, D, Forwarding Co. v. Kemt Consolidators (April 3, 193%), Decision
§579ﬁ,“5ase 2355, (Business usually furnished to lowest bidder for
1ine haul,)

Regulated Carriers, Ine. v. Imp. Mchts, &ss'm. Ltd., (Nov, 10, 1933%),

Decisio? 26579, Case 5582, (Truck hired &s needed at charge including
driver,

. .

Regulated Carrliers, Inc., v.

May {April 16, 163%), Decision 26949, Case
$090. (Defendant received 10% of charge plus additionel cmount for
insurance and truck owner received balance.) :

é.
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From & review of the factsy 1t 1s clear that a cease and

deslst order should issue. An order of this Commission finding

an operaticn to be unlawful, and directing that it bq_di;continue@, is
in 1ts effect not unlike an Injunction issued Dy a court. A viola~-
tion of such order constitutes a contempt of the Commlssilon, The
Callifornla Comstitution and the Public Utilitles Act vest the Com-
miséion with power and authority to punish for contempt in tkhe same
wanner and to the same coxtent as courcg of record. In the event

e party 1s acdjudged gullty of contempt, a fine may ve imposed In

the amount of $500.00 or ke may be Lmprisomed for five (5) days,

or both. C. C. P. Sec, 1218; Motor Freight Termimsl Co. v. 3ray,

37 C.R.C. 224; re Ball 2nd Hayez, 37 C.R.C. 407; Wermuth v. Stamper,

36 C.R.C. 458; ©Piomeer Express Company v. XKeller, 33 C.R.C. 571.

It should also be noted that under Sectlon & of the Auto“?iuck
Transportation Act (Stats, 1917, Chap. 213), as smended, a person
who violates an‘order of the Commission 1s gullty of a misdemeanor
and 13 punishable by a fime not exceeding $1000 or by imprisonment
in the county jall not exceeding one year, or by both zuch fine and
Imprisonment., Likewlise & shipper or other person who alds or abets
in the viclatlon of an order of the Commission 1s guilty of a mis-
demeanor and ls punisheble Iin the same manner,

(13) Cont'd.

Regulated Carriers, Ime, v. Ramsey (May 21, 1934), DecisiZon 27087,
2590. (Defendant collected 2£% for imsurance plus 10% for services
as "agent,")

Regulated Carriers, Ine. v, Corlett (Oct. 15, 1934), Decision 27443
Case %038.{Defendant revained 10% and paid balance, less 2% for
insurance, to truck drivers.)

Regulated Carriers., Inc, v. Thorkildsen (Oct. 29, 19%34), Decision
27573, Cace 5805. (fruck owners received 75%, defendent retainod
25%.
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ORDER ON PETITIONS FOR REEEARING OR MODIFICATION.

Petlitions for rehearing or meodificatlon of Decislon 27846
baving been filed by complalinant Regulated Carriers, Inc. and by
defendant X. J. Sackett, the Commission having considered said
petitions, and good cause appearing,

IT IS ORDERED that the order contained in DecisiZon 27846 is
hereby modified to bead as followsi

"ORDER
IT IS EEREBY FOUND that K, J. SACKEIT, doling business under the

fictitious name and style of ATLAS SHIPPING AGENCY, is operating ac

a transportation company, as defined in Sectlon 1(¢) of the Auto
Truck Transportation Act (Statutes 1917, chapter 213, o amended),
with common carrier status, between fixed termini and over :egular
routes and public highways, between LOS ANGELES on the one hend, and
SAN FRANCISCO on the other hand, without having obtalned a certifilcate
of public convenlence and necessity or without having any prior opora-
tive right for any of such operation.

Based upon the opinion on petitlonz for rehearing or modifica-
tion and the findings hereln,

IT IS EEREBY ORDERED that the following designated transports-
tion company, to wit: X, J. SACKETT, doing bdbusiness under tae
fictitious name and style of ATLAS SHIPPING AGENCY, shall cease and
desist, directly or indirectly, under the nsme of ATLAS SHIPPING
AGENCY or otherwise, or by any subterfuge or device from operating
as a common carrier hetween any or all of the following points, to wii:
LOS ANGELES on the one hand, snd any or all of the following points,
to wit: SAN ERANCISCO on the other hand, unless and until a certli-
ficate of public convenlence and necessity shell have heen obtained
from this Commission.” |

The Secretary of the Commission is directed to causc personal

8.




service of a certifled copy of this opinion and order on petitions
for rehearing or modification to be mede upon XK. J. SACKEIT and upon
K. J. SACEETT, doing business under the fictitious name and style
of ATLAS SEIPPING AGENCY,

This declslon shell decome effective twenty (20) days after
the date of personel service, |

i,
/P

Dated at Sen Francisco, Califormia, this /3 day of May

e ———

1935.

ORI

Commissioners,,-

v
e




