Decision No.

Tn the Metter of the Investigation

by the Commission on its own Motion

into the rates, rules, regulations,

classiftications, chaxrges, Opsra- Case No. 3910.
+ions, schedules and practices, or

any of them, of KELLOGG EXPRESS AND

DRAYING COMPANT.

Ty the Matter of the Suspension by

the Cormission onm its oun Motilon of - C
Wepehouse Texriff No. 1, C.R.C. No. 3, case No. 3923.
and Supplement No. 1 thereto, of

YELLOGG ZXPRESS & DRAYING co.

Tn the Matter ol the Suspension by

the Commission on its own motion of

Tocal Freight Teriffs Nos. l and 2, ‘
C.R.C. Nos. 1 and 2 of KELLOGG EX- Case No. 3924.
PRESS & DRAYING CO. naming class

and commodity rates between vexrious

points in Californla.

A. B. Roehl, Harry Young, g. E. Senborp zmd Clair
w. MacLeod, for Kellogg Express & Draying Co.

wveCutchen, Olney, Mexnon & Creepe, Dy Allen P.
Matthew, for =~ ,

Bay Citles Transportation Company,

Haslett Warehouse Compeny,

Interurban EXpress Cowporation,

Werchants Express and Dreying Company,

Peoples' Express Company, and

Tnited Treansfer Company, tnterested parties.
H. Baker, for Oskland-Sex Jose Transportation

Company, interested party.

Hettman & Scampinl, bY A. JT. Scexpini, for Verchants
Expresa Corporation.

Jemes E. Lyons and A. 7,. Whittle, for Southern Pac~
1£ic Compeny, Pacific Votor Transport Company and
pacitic Motor Trucking Company.

5. B. Dufly, for The Atenison, Topeka and Sante Fe

Relilway Compaxnye.

BY TEE COMMISSION:




OPINIONXN

On October 2, 1934, the Commission om Lts own motion ins‘«:i‘-“-\:‘ﬁ‘-*x__‘

tuted an investigaﬁon .’:.::L'co the rates, rules, regulations, classifi-
cations, charges, operations, schedules and practices, or eny of them;
of Kellogg Express end Draying Company, transporting property by auto
truck between Sen Francisco and Qaklend and other East Zay poin'cs; por-
ticularly to determine whether or not said Kellogg Exprese and m'aying
Company hed in any manner, directly or indirectly, deviated :f:rcm its
lﬂfully £iled tariff.

Xellogg Express and Draying Company sabseq;uently tiled with
tre Commdssion Terehouse Tariff No. 1, C.R.C. No. 3, errective Decex~
Yer 1, 1954, and Supplement No. 1 thereto erffective Docember 3, 19...4
neming ra.tes, rules and regulations for storage emd fneidentel hand-
ling of mea:ch&ndise at s warebouse in Oakland; ealso Local Frelight T&r—
$£f No. L, C.R.C. No. 1, emd Local Freight Texriff No. 2, C.R.C. No. 2
»oth effective December 1, 1934, neming class and comxodity ra‘bes ror
tho transpo*mtion of property by suto truck detween Alamede, Berke~
ley, Emery-ville: Oalclemd and Sen I«‘rancisco on the one hand, a.nd =
Cerrito, Stege, Pullman, Ricmmond, Point Richmond, San Leandro, San
Lorenzo and Hayward on the other. It appearing from the Tecords of
the Commission that the respondent had never odbtained & cort:.ﬁ.c;afce
of pudlic convenience end necessity to ope::a.to as & public u’cility .
werehousemer, 2s required by Sectlon 503; of the Pudblic Ttilities Act,
or as & m-ansporta‘cion company between the pointe nemed in the pro-
posed texriffs as es required by SQction 5 of the Auto Truck ‘J:ransportap
tion Act tcmw: 213, Statutes 191'7 end effective mndmen‘cs) , OX=
dors were £ sgued October 27, 1934, suspending the tariffs.

Public hearing... were had at Szn Fremelsco veLore Examinec:
E:oxm on October 3L, 1934, and belore Examiner Gesary on December 12
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13 and 14, 1934. The matters were orally argued before the Commis-

sion en bemec on April 12, 1935. They were consolidated for hearing
and will be disposed of in one declision. '

The investigation in Case 3910 was instituted by the Com-
missior on its own motion following the disclosure of uxnlawful prac-
tices through a check of respondent’s records made by & mgmber of The
Commission’s staff. This check revesled rumerous teriff violationz;
specific Instences of waich were set forth im Exhibits Nos. 1 end 2
submitted at the hearing. Zxhidit No. 1 lists l:'f> shipments which re-
spondent’s records indicated were accorded rates lower than those nem-
ed in respondent’s tariff on file with the Comdssion. On two of
thess shipments respondent states that local drayzge charges were
assessed in addition to the terminsl to terminel charges shom'bj the
ozhibit; resulting iz overcherges rather then undercherges. The tex-
it violations are admitted by respondent. It asks that they be ex-
cused on the ground that the violatiors occurred during an emergency
crexted by the waterirornt strike, were forced dy coxpetitive condi-
tions as detween the various tramsbay cerriers and through restrict-
fons imposed by conference rules relating to the pudlication of tac-
5ot chamges, ox by the feilute of E. H. Eart, Pubdlishing igeat for
the Pacific Motor Taxif? Bureauw to file tariff cheanges with the Com-
nission agreed upor by member lines. These circumstances offer 2o
justificetiox for violating the pudblished tariff. The lew specifi-
celly prouibits Ithﬁ charging of retes different from those specified
£y the teriffs on file with the Commission. Respgz;dent was one of
the parties to & stipwlation filed in Case No‘. 3609 in which the va-

rioue trensbey cerriers urged dismissel of the izvestigation insti- ‘
| tated in thet case to determine Iif they were adhering to this teriff,




upon the grounds thet they had formed o c¢onference for tae purpose‘
of policing themselves and would underteke 40 prosecute any not com-
plying with their texrlffs. Cese 3609 ’v.ras subseq;uently dismissed.
Tt 1z eleexr from the record %hat respondent kpowingly deviated from
14 tariff. Respondent will be required o adjuzt the cherges on
a1l shipments transported during the statutory period ﬁo the basis |
provided by the teritr.t o J
I+ 4s alleged by respondent that other transhey cerriers
ere likewise guilty of violating their teriffs. These carriers exre
not before us in this proceeding. Iowever the lLaw epplies with equal
sorce 4o such carriers and 0 determine if they have ﬁolated thelir
comitrs the Comxission bas this date fnstitated an Znvestigation of
their practices to emeble respondent to substantiate ite al;egatioﬁs.
| Tn eddition to the tariff violations the check méée Y. 2.
mewber of the Commission's staff also disclosed operations for whlch
no retes haed been filed with the Commission. Folloﬁine; the Commis-
cion's order in Case No. 3910 tepiffs purporting to cover these Op-
erations were Ziled but were suspended Dy orders‘ in Cases Nos. 3925
and 3924. These tarliffs enlarge respondent's operations in tﬁo re-
spects: ILirst, by publishing for the rirst time rates between Ale-
mecda; Berkeley, Zmeryville, O0akland and San Francisco oOR the gne

nend and =1 Cerrito, Stege, Pullmen, Richmond, Point Ricrmond, Sax

Leandso, Sen Lorenzo and Haywerd on the other; and second, DYy pud-

1ishizg for the first time o warehouse tarliff for the storage and

-

= Tf respondezt wWere operating under the provisioxs of the Public
Teilities Act, thae Commi ssion under the circumstances here ot record
would authorize its attormey to bring a pesalty action. However, the
Auto Truck Trensportation ACV doos not authorize such an action. A
“ecease and desist order will be Lszued against respondent and should
Mture violations of its torif? occur it will be o biect to ©nvempt

proceedings.




incidentel handling of property at Osklend. 3y the filing of these
tariffs two issues are ralsed:

1. Yas respondent or its predecessors operating as a trans-
portation company in good faith at the time the Auto -
Truck Transportation Act became effective (May 1L, 1917),

and does respondent possess a prescriptive right law"‘ul—
ly to continue such operation°°

WTas respondert or its predecessor operating as a pudblic
werehousemer in good feith at the time Section S50z of
the Public Utilities Act became effective (A.x.gus'c 2,
1927) under <tariffs and schedules lawfully on file With
the Commission, and does rospondent possess & preserip-
tive right lawfully to continue such Operation...?

Prescriptive Rights under the
Anto Truck Transportation Act

There was no gocumentary evidence offered % supp‘o_rt ré~

spondent's claim of operation in good faith prior to the effective
date of the Auto Truck m'anséormtion Act, from or %o E1l Cerxrito,
Stege; Pullmen, Richmond, Point Richmond, Sen Leandro, Sean Lorexzo
end Heywesd. The orel testimony presented was in sharp conflict.
Oz Junme 15, 1918, the Kellogg Zxprecs cOmpanyz riled Wit
the COmmisé‘ on an applicetion for permission %o increase rates. The
3 In disposing of
tnis a;pplication the Comission said: "Vith the exception of the

a'om.ica*ion was personelly signed dy Willlam Bolt.

williems Motor Express Company the‘ac'civi'oies of theée epplicants
ere between Sax E‘z.‘ancisco; Oak.'La.nd, Bexrkeley and Alargedgc." (Xelloem
Expres COmp «ay, Decision No. S5S87, dm;ed suly 17, 1918, in Aﬁplica—
tion No. 3845, unreported. )

2. e fietitious name under which Williem Bolt operated.

The predecescor in interest o respondert.




By epplication filed May 2, 1924, the Xellogg Exprecs

Compeny end other companies Joined with the Oeklend-Sen Jose Trans—
portetion Compeny in seeking a certificate of putlic convenience and
necessity for-the purpose of estadlishing through rou't:e:i and Joint
rates dDetween Sax Francisco on the one hand and San Leandro and Ueyne
and intermediate points on the other; also between Sanﬁa.nci#cb,on
the one hand e.;zd Sunol and Livermore on the other. In dehall of
Xellogg Express Company the application was signed and verified by
williem Bolt &8 the owner. It was alleged im paragreaph TIT of the
epplication that Willlem Bolt, en individual doing business wader
the fictitious neame of Kellogg's Express Company and others were
weormon cerriers, emgaged in the treasportation of freight By auto-
mobile truck betweer verious points, dut more pai-ticul&rly betweer
San I‘:a.ncisco end Oaklexnd; that they were so engaged prior to Moy 1
1917, and have beexn continuously 80 engaged wp to0 the present tize;
that suck trancsportation is performed, and bas at ell times since
Mey L, 1917, been performed under tariffs on file with the Railroad
Comms ssion of the State of Celifornie and in accordence witk the
rules end regulations of seid Commission, amé &ll other provisio;:s' ’
of law™,
| 7t was further alleged in paragraph LV:

vThat by decision of the Railroad Cormission of the State

o Californie No. 13321 dated Mexrch 25, 1924, in spplication

No. 7987, & certificate of pubdlic convenience end necessity

wes icsued, suthorizing the opexation of & through route &t

joint rates detween San Trancisco oo the ome hand, and San

Teandro, Irvington and points between on the other hand,

by applicants Merchanis Express and Draying Company and

Oexland-San Jose Transportation Companys; thet shipments are

being daily offered in San Trencisco t0 epplicents (other

thap the Merchents Express and Draying Compeny and Oaklend-

San Jose Tramsporteation Coxpexy) Tor transportation %0 the

territory dbeyond San Leendro, end thet the only alternative

of said applicants is to refuse to accept such shipments or

2or interchange with applicant Qekxland-Sen Jose

Transportation Compeny at the combination of the locel rate
svom San Francisco to Caklend, plus the loceld rate from
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Oekxland 40 destination; * * ¥ that so long &s all of these
operators participate in the tramsday business, which is
pecessary to properly teke caxre of it, it is to the public
interest that all of them be permitted to perticipate in
dbuaipess to end from points beyond Oaklend on & basis 1ot
preferential %0 any ome operator; that this is necessary in
order %o provide sdequate and convenlend service ¢o ZThe pub-
1ic generally at reasonable folint rates, rather then the
1l combinetion of locels; thet a slngle line, namely thet
operated dy applicent Oaklend~Sen Jose Transportation Cox~
peny, is sufficient %o cexe Lor all of tho business deyond
Oaklexd, %o end from the points served by seid line.™

+hority for the esteblishment of through routes and

Soin%t rates between the poinis named 4in the applicetion was grant-

ed. (Motor Sexvice Corporation et al., Decision No. 14{}67 Jated

Jamvery 17, }1.925, in Applicetion Ko. 10036, ur;rgportod.)

By spplicetion filed Decemder 38, 1929, various transbay
carviers including Kellogg Express Company applied Tor an order of
+he Commission declering thet applicents possess and may ezefcise
an operative right foxr the trexsportation of property by sutomobile
truck between Sex Framcisco snd Albemy. ThO declaration was made
{n the epplicationm that the operative right of Kelloge Express c<?m~
pemy erises out of the fact that it was operating prior to Mey 1,
‘.!.él?; and filed tariffs in accordemce witk Gezersl Order No. 47.

Tt was claimed that the failure %o show Albexy as & point served

in the tariffs was due to & lack of powledge as to teriff construc-
tion in the eexrly days of common cerrier trucking regulations. Ap-
plicents wore euthorized to pudlish texriffs showing the communlity
of Llbexny ac & service and rate point. (Consolidated I.}Jlotq:‘-" Traps-

sort Compeny et el., Decisfon No. 21981 dated Jemuary 3, 1930, i
Applicetion No. 1617S, unreported. }
e verious formel epplications £{led with the Commis~

cion by Kellogg Zxpross Coxpany &re singalerly lacki;::g in any rof-

erence %0 service as & common carrier between the points pamed

7.




in the suspended tariffs. That Kellogg Express Company was awere

of the provisions of the law snd the requirements of the Commis-
sion relating to the £iling of tariffs is clearly apperent, first,
by the Lfilipg of transbay tarlifls effective February 1l, 1918, and
second, by the filing of the zpplication to add Albany to the tar-
i£f. EHad Kellogg Express Company been opersting im good faith de-
tween the polnts named in the suspended tariffs at the time the Act
became erffective, why were the poirnts not imcluded in the tarirfis
filed with the Commission? If they had deen omitted in error, why
then was not an applicatidn filed to add these points such as weas
done in the case of Alibeny? Instead these points were served 'whqn
a paying loed was offered™ end "at rates nemed in other caxriers'
tariffs" or "at rates applying between the outer zone in Sax Frane
¢isco aﬁd the outer zome in Oakland". Unless the revemue to‘be Ob-
teined by transporting the freight ﬁas attractive it would ordinari-
1y de turned over to other carriers at Qakland to complete the trans~-
portation. Thus respondent escaped the losses which would be occa-
sioned in handling small loeds while at the seme time not sacrific-
ing the lucrative busimess. It likewlse avoided adherence to pube
lished tariff rates =nd was in a position to quote whatever rates
were necessaery %o secure desirable business.

It is ¢lear from the record that Xellogg Express Compony
wes not operating "in good Lalith™ as a common carrier treansportetion

compexy between the points named in the suspended tariffs om or
prior to May 1, 1917.

Preceseriptive Rights as & Warehouseman under
Section S50% of the Public Utilities Act

Respondent c¢leims that its predecessor Xellogg Ixpross Com~
peny operated as 2 werehouseman in good faith at the time Section 50%




of the Act became effective (lugust 2, 1927), &2nd was thus relieved

from the necessity of obtaining & certificate of public conveplence
end necessity, end thet it acquired these rights by transfer suthor-
1ze§ by Decision No. 25744 o2 March 20, 1933, in Applicetion No.
18745,

Tt i Pairly established through the testimony of respond=
ent's witnesses that freight in transit was occasionally held.‘»:m‘
storege prior to August 2, 1927, at the successive terminels of the
Kellogg Bxpress COmpc:hy and that ¢harges in addition o the trans-
portation charges were &ssessed IoX such service. However ‘5.1'. iz .
clegr that this company aid no solicitation for merchandise storage
except in a very incidental and sporadic fashion and thet wha.t ph &
tle storage was done wes imcidental to its transbay express 6;9&::-
tions. There wWore never ary negotisble or non-negotisdble verelouse
receipts such as are customarily fssued by pudlic utllity werehouse-
men. The only record the storer head was the reguler draysge delivery
receipt. Ko rates or teriffs of any ind were ever filed dy defend-
ant with the Commﬁ.ssion pursuant to either General Order Lo. 15 or
~ General (rder No. 61 of this Commissioz. Annuel reporis ﬁ.led. with
+he Commission both prior and subsequent to August 2, 1927, report~
ed nmo revenue for storage although . space for that 'yurpose is spev-
citicelly provided in the report form.

mhe record fails to support respondem'ﬂ cleim to & pre-
seriptive right under Section 504- or the 4ct. Nefther the test of.
ngood faith™ nor the statutory requirement thet operations be -
dex tarirrs awfully ox £ile with the Commlssion has been met. Nor
a5.& the Cormission suthorize the transter of eny such right from
Kellogg Express Compeny %o respondent. pecision No. 25744, to whicb.

rcspondent refers, related solely o ex opera’cive right for the trans-




portation of property by motor trucks as & common cexrier between
certedn points as specified im the epplication. The suspended warehouse
teriffs should be oxdered cancelled. |

From the record herein we are of 4the opinfon and 30 find:

1. That respondent has assessed and collected for the
transporsation of property rates greater or less or different then
those contained in the effective tariffs on file with the Comxission.

2. Theat respoxdent should be oxdered to céase and desist
iwmmediately end thereafter abstein from applying; demanding or col- l
lecting rates greater or less or diffexrent than +he rates cdntained
jp its teriff on file with the Comxission.

3. That respondent de reciuired forthwith to proceed Iin
good faith to collect al.".. outstanding undercharges and‘re,rund all
outstanding overcharges, and not later then Jume 15, 1935, report
uodex oath to thiz Commission the amount of undercharges he has
coliec‘ced and the overcherges he has refunded and if any undecrcb.a:r:—
ges have not. been collected and ovorcharges refunded, then repoxt
in datail the proceedings taken looking 1o their oallection end ro~
fund. A .

4. Thet respondent hes failed to show that Williem Bolt,
d:o.'mg vusiness under the firm neme and style of Keilogé Express Cc;:ﬁ-
paxy, operated in good faith as a comuon cem*iec: of propexty by a.'ato
tuck between Alameda Berkeley, Rneryv'ille, Qakland and San F:a:n-
¢isco on the one hané, and ".F.:l Cerrito, Stege, Pullman, Richnond '

Point Richamond, San Leandro, 3an Lorenzo end Hayward on the otker,

2t the time the Aato Pruck Transportation Act Yeceme effective (May

1, 1917). | |
5. That respondent Kellogg Express and Draylng Compeny
&oes not; nor did its predeceséor in in:tecres‘c, poséess & prescriptive
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rizht to operate a pudblic utilidy warehouse in the City of Oaklazid. |

These matters having been duly heard and submitted; and

_basing this oxder upon the findings of fact conteined in the opline
flox whick precedes the order,

IT IS HEERZBY ORDERED that respondent Kelloge; Zxpress and
Draying Coxpazy sb.alllimmediately cease and desist and the;-ea:t‘m
edstain from charging, demanding, collecting or receiving any char-

- ges for the 'tra.nsportation of property greater or less or different
then those shown ir its effective texiffs lawfully on file with the
Conmdssiona

TT IS ZEXRERY FURTEER ORDERED that respondent Xellogg Ex-
press and Draying Company forthwith diliseutly and in good faith .
;proceed to collect and collect the amount of all outstanding tmder-:
charges, and refund all outstanding overcherges, and not later than
June 15, 1935, report %o the Comxdission under oath the amount o; w-
dercherges it has collected axnd all overcharges it has refunded, and'
i 211 undercharges have not been collected and overcharges refunded,
to report in detail the proceedings taken 1oo}d.ng to their collection
and refund.

I? IS EEREBY FURTHER ORDERED thet respondent Kellogs Bx-
press end Draying Company be and it is heredby ordered and di::ecf.:ed
to cancel om or before June .3, 1935, its Werebouse Tariff No. 1, C.
‘R.C. No. 1, and Supplemen‘t No. 1 thereto, filed vri.th the Comnission
on Qetobex 26 1934; elso Local Freight Tariff No. 1, C.R.C. No. 1,
end Local Freight Tariff No. 2, C.R.C. No. 2, filed with the Cormmi 8-

sion on the same date.




~ IT IS HERFBY FURTEER ORDZRED that upon cance;.la‘cio:z of
the texriffs as prov‘ided'by the preceding paragreph, Cases Nos. 3§zé
and 3924 be and they a&re heredy diszcontinued amd owr suspension Ore
gers of October 27, 1934, be vacated and set aside.

I7 IS EERERY FURTHER CRDERED that the Comaission retedn
Jurisdiction in these proceedings to take such further steps and
meke such further orders as shall be necessexy o insure full com-
plisnce with the lew by respondent, Kellogg Express snd Dreaying
Company. |

Except as otb.erwi_.se provided herein this decision shall

become effoctive twenty (20) days Lrom the date hereol. x
/

Dated at Sem Fremeiseo, Californie, this /4
of Mey, 193S. |

oL sSi0ners. k -




