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Decision No. 27378 34 ;?‘é .
, ' KRS
BEFORE TEE RAIIROAD CCQMISSION OF THE STATE OF CALIFCORNIA

In the Matter of the Application of
=, P. LAURITZEY, G. D. LLTURITZEN and
X. P. BUSH, a copartnership doing
business under the name and style of
RICEMOND NAVICATION AND IMPROVEMENT
COMBANY, for am order confiming and
defining operative rights, or in the
alternative for authority to operate
motor trucks as a common carrier of
proverty, for hire, between Sen Pabdlo,
Richamoné, El Cerrito, Aldany,
Berkeley, Oeklend and Alamede.

Application
No. 19627

In the Matter of the Suspension by

the Commission, on its own moiiom, of
cortain portions of RICEMOND NAVIGATICN
AND DMPROVEMENT COMPANY Locel Freight
Tearifs }TO-S‘B, CafeCe NoeBe

Case No«3E0L

Gwyn E. Baker, for applicant and defendant.

A. J. Scempini and Regineald L. Vaughss, for Merchantsz
Ixpress Corporation, and West Zerkeley Expross
and Draying Company, Protestents.

Burton E. Mason, for Southern Pacific Company and
Pacific Motor Trarnsport Company, Protestentis.

Robert Srepnan ead Leo E. Sievert, for The Atchisom,
Topeke & Sante Te Reilway Conpany, Protestants..

BY TEE CODISSICN -
QPINTION

The above entitled proceedings result from the tender of
rates by Richmond Navigation end Improvement Compaﬁy between
San Francisco and Richmond, Sen Pablo, Stege and E1 Cerrito
(Lotel Freight Texiff No.5-2, Ce.R.C. N0.8, effective March 12,
1934) . - Protest of other carriers caused the suépeﬁsion
of fhe‘proposed tariff by the Commission (Case Nb.380l), ant
the institution of the order of suspension end investigation.

Subsequently, Richmond Navigation and Improvement Company

filed 1its gpplic_:e.t ion (No.l9627), seeking coni‘imati_onf of




a;leged preucriptive right to operete co-ordinated boat and Truck
service to0 the points involved and also between thege points and
Albany, Berkeley, Oakland and Alemeda. ,

Public hearings were conducted by Examiner Williems om both
matiers, (consolidated by stipulation), at Richmoznd md Oakland,'
the matters were dul? submitted on briefs, which have baqn'rilsd,
and they are now ready for decisione |

Applicant®s operations as & water carrier are not invo1v0d
1z this proceeding, nor is its right to file rates between Sen
Trancisco and Pichmond with pickup and delivery at each city
prasenued. The extensions of truck pickup and delive*y Zones
to San bablo, EL Cerrito and Albany, points in Contra Costa county,
exterior to the limits of Richmond,l without rirst procuring a

.7 certificate of public convenience and necessity aredisputed by N
protestants. LApplicant's contention 15 based wholly‘on a11eged'
prescriptive right. | “ |

The fecord, including the teostimony of E., P. Lauritzeh,
founder and president of applicant corpo*ation, supports the alle-.
getion that epplicant has served Sen Padblo (an unincorporated aree
just north of Richmond) and EL Cerrito in movements between these
points end Richmond since prior to 1517 -~ in ract, p:actically N
since applicant acquired its first truck in 1912, The movements
included cergo to and from the doat service atlgichmond‘décks,
operated dy applicant or oithers. 2ut there appears not té,haxe
been, bvefore 1917, through service to or Irom San.Franciscé'ﬁo
points exterior o Richmond. Claim of such servige,ﬁeeﬁs
negative answer by the application filed bj applicant'ror a truck 
certificate between San Fremcisco and RPichmond. This application
(Mo.10780) £iled January 26, 1925, originally propoved truek

service between Richmond, San Padlo and El Cerrivo (and °tege) but

1

Stege, & point included in the tariff exteasion, has been
eliminated by stipulation, as it is wholly within the municipal
boundariez of Richmond.
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was emended Yo include San Francisco and the thréugh oporation
of motor trucks via Sen Francisco-richmond ferry. After hearing;
shis application was granted (Decision No.15004, dated June 4,
19255, and 1n the same decision the application of Ee Co Wbodworth"
for similar certificate (Application No.l0831), was denied, éll-
though 1% was Woodworth's eapplication that caused applicant's
emended offer.  On April 21, 1927, applicent partnership nede
application to discontinue this certificmted service (becauue ot
operation losses), and the application was granted by Decision :
No.18383, dated May 18, 1927.  No claim of prescriptive right
was made 1in any‘proceeding, and dy the averments of tThe appiication,
verified by Captain Léuritzen, 1t elected to adopt a service, not
over its own bdoats dut over those of the rerry, %o nerrorm trucking
sexrvice., Tariff rilings are consistent with this Lact and confirm
1t. We ceamnot £ind that applicant has prescriptive richt o
give through service %o Sen Franclsco by cooriinated bqat-truck
services |

43 to the prior right to tremsport property dy truck bétwgén
Richmond, Albdary, San Pablo and E1 Cerrito, on one hand, and
Qakland, & numder of witnesses were called to ascértaih'the oéer-
ations prior to 1917, - Captain Lauritzen testified tﬁat infre~
cuent trips (twice a month, or less), were made between Oakland .
and Richmond, mostly on demend of Ozkland shippers Occasionaliy,
trips were made between Richmond and Aldbany, Berkeiey, Eneryviiie
and Alameda. Captein Lauritzen's testimony is satislying that
some operations were conducted before 1917, dbut there is no certain~
ty thet eny service performed was othexr than that of a casual.‘ ,
drayman of the type later &escrided in the SBez Moore case (27 CaRuCo
388). According all weight justiflied to Captein Lauritzean's
testimony, the fact of operation as =2 common.ca:rie§7between fixéd
termini or over a regular route ig not estadlished by 1t. |
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In support of appiicant eleven witnesses were callede |
0f these, five testified to transportation service performed
by applicant'c predecessor before May 1, 1917. Witnesses
Perning, Black, Burdick, Mllnes and Mrs. Grimsley were sure of
transportation by the applicant defore 1917. Milnes, & news-
paper publisher; testified to twenily yeexs continuous use of
spplicant's service. MMrs. Grimsley was the only witness who
recalled shipments from Berkeley, prior 1o 1917 Ix addition,
the testirony of eleven additional witnecses was stipulated;

relating to doth prior operations and present pudlic converience.

According similer divisionm of witnesses 1o the stipulated'number,'

and according equal weight to thelr testimeny, we have only
pdditioral proof that applicant performed some service for them
{in transporting »roperity. |
Tat such service was then & hone fide service, such ac the

stetute (Chepter 213, as emended), exempled from procurf.ne; a .
certiticate, appesrs so doubtful thet this Commi ssion caxmot .‘.m
thet there is affirmative proof justifying a decleration of

prior Tights Applicant relies on the COmnissionf_s.d.ccisioh in
. the Lewrence Warehouse Company case (37 C.R.C. leé)‘,r as precedent
for i%s cleim of prior right. Te believe the cases are easily
distinguishebles Tn the instant case no witness does more
than say applicant's predecessor perromed. truck service before
1917. Even Caeptain Lauritzen kpows of no details oX Operation
such as schedules, who drove the venicles, what rouves we'*'e used,
‘cb.e gquantities srensported, etc., detalls whica should, at tb,is
period eighteen years removed, be an essentlial paxrt of ;oroo:t. ‘
No documentary evidence is presenteds m the Lawrence case
the foremen end Grivers of the trucks o*oera.ting batore 1917 were.

produced and gave convineing testimony of the cont inuous and almost

%




daily service held oub to the public.  No such showing is mede
in the instant epplication.  We believe the other casos cited

,b§:applicant are equally distipguisbadle, for similer reasonsf

Applicant, shifting from thé basis of presceriptive right,
also séeks a certiticate based on prezeat day pudblic conyenieﬁ;e‘

. and necessity. Zach of the eleven oral witnesses testifisd thﬁt
they desired to continue avplicant’'s sexrvice between'Richmond | |
and other East Bay points. It may be assumed thdt‘each'o:,tho
eleven stipulated witnesses desires the same. But = majority
of those testiinﬁ@ 8lso use the services or.protesting car:;eis
and find such service satisfactory, though some express‘prererenceﬂ
for & cerrier with neadquarters in Richmond,'allesing easler con;_ 
tect. There 13 no proof that any authorized service, either
reil or truck, is now inadequete or inefficient. There 13 3
disparity of rates. The schedules of operation are abund&nt'
and tae facilities employed emple. No need has been shown
for any movements between points in Alameda county. At best

the record is an expression of desire on the part of Richmozd
shippers and consignees that applicant be permitted %o continue
the dusiness conducted for many years. |

We have discussed what apvear to be the determinative issues
presented. Collateral issues raised by apﬁlicant have been N
deternmined by a long line of decisions by tae Commission in simi-
lar matters and reed no discussion. We can discern, howéve:,‘ |
iz the record certain equitable rights due applicant-and'supported
by testimony as to publiec converience axrd neceasify.‘ It seeks
to serve San Pablo, El Cerrito and Albemy as it nas served them
Tor prodadly twenty yeers, from Richamond. Its boat service is
limited to San Francisco and Richmond. ‘In connection‘therewifh
it asks & Through rate including San Padblo and El Cerrito; Avplicant

stipulated it claimed no prescriptive right betweer San Francisco

S.




and Alemede county points.  The Richmond rate is blankéted;

for pickup and delivery at San Padlo =znd E)l Cerrito. Albany

is 1ncluded in the avplication with the ¢ualification the rate
sought should be the seme as El Cerrito. This, in orrect,
blankess the Albeny rete with that to Richmond. We bel;eve

the record justifies the granting of a certificate, coordinated
with the boat service, and including Sen Pabdblo, El Cerrito and |
Albeany a5 points of pickup and delivery. Irn all other fespebts
the application will be denled.

Based upon the'rofegoing Lindings, the suéponsion proceeding
(Case 5801) will be dismissed.

E., P, Lauritzez, G. 2. Leuritzen sud N. Pe Bush are hereby
placed upon ‘notice that roperative rights™ 4o not conqtitute &,
class or proverty wihich should be capitalized or used as an
element of value in determining reasonable rates. = Aside
from their purely permissive aspect, they exteﬁdjto-the hold e
a full or partiel monopoly of a class of business over a pafticu—
lexr route. This monopoly fenture may be changed or destroyed
at apy time dy the state which is not in emy respecv limited %o :

the number ol rights which may be given.

0O R D E R

The above entitled application of H. P, Leuritzen,
G. B,'Lauritzen and N. P. Bush, @ copartmnership operating ﬁ#dbr
the fictitlious neme of Richmond Navigation and Impioveﬁent
Cbmp&ny, has been submitied after heerings held_fhereon and the‘
£iling of briefs,

TZE PATLROAD COMMISSION OF THE STATE OF CALIFORNIA EERESY
DECLARES thet public convenience and hecessity‘requiré the estabde
1lishmen%t o7 auto truck service for the trausportation o préperty
vetween Richmond EL Cerrito, Albany and Sa;.Pablo, smd ell
points intermediate thereto, which service may be coordinﬁtod'
with the boat service of applicent between Richmond and Sew
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Frencisco by the Tiling of through rates to amd/or from all the

points named over ané along the public highways connecting said

noints; end

IT IS SERESY ORDERED that & certificate of pudblic convenience
and necessity therefor be and the same hereby is granted to -
Ee Do lauritzen, G. 3. Lauritzen and N. P, Bush, & copartnersrip,

subject to the following conditions:

1. Applicert shall file its written acceptance of the
certvificale herein granted within a period o2 not %o
exceed fTifteen (15) days from date hereof.

2. Applicent shall file, in triplicate, and maeke effective
within a period of not to exceed thirty (30) days after the
effective date of this order, on not less than ten days®
notice %o the Commission and the public a teriff or tarifls
constructed in accordance with the requirements of +the
Cormmission's General Orders and conteining rates smd rules
walch, in volume and effect, shall e identical with the.
rates and rules shown in the exhibit attached to the appli-
cation insofar as they conform to the certificate herein
grented, or rates satisfactory to the Railroad Commizsion.

Se Applicant shall file, in duplicate, and make effective
within a perliod of not to exceed thirty (30) days after the
effeoctive date of this ordexr, on not lecs than Tive deys*t
notice to the Comnission ond the public, time schedules

covering the service herein authorized in & fom satisfactory
T0 the Railroad Commission. .

4o The rights end privileges herein authorized mey not

be discontinued, sold, leased, transferred nor assigned
unless the written consent of the Reilroad Comxission to sich
discontinuvance, sale, lease, transfer or assigmnment hes first
been secured. |

S. No vehicle may de operated by epplicant herein unless -

such vehicle 1s owned dy said applicant or is leased by it

under a contract or agreement on & dasis satisfactory to

the Rallroad Commission.

IT IS ZERERY FURTHER ORDERED that in e8ll other respects seld
applicstion be and the same heredy is denied. | }\“._'

IT IS EERESY FURTZER ORDERED that Case No.3801 be and the

same heredy is dismissed.

For all other‘purposes the effective date of this ordef ghell
be twenty (20) days from the d4ate hereof. . :

Deted at San F:ancisco,Caliizif%gl‘this- gzzzpday‘o+4Mby51935;
Ml N [

COMMISSIONERS.




