Pecision No. 27983

ZEFORE TEE RAILRQAD COMMISSION OF THE STATE OF CALIFORNIA

HEGULATED CARRIERS, INC., & corporation,
Conpleinant,

VSe

D. Jo JAZES end Do J. JAMES doing business
wader the ficvitious neme and otyle of In-
dependent Contract Cerrier Company, FIRST
DOZ, SECOND DOE, TEIRD DOE, FOURTH DOE,
FIFTE DOE, FIRST DOE CORPORATION, SECOND
DOE CORPORATION, THIRD DOE CORPORATION,
igxmw DOZE CORPORATION, .FIFTE DOE CORPOR-
¥

2z2e No., JS21.
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Regineld L. Vaughexz, for Complainant.
Edwerd M. Berolski, for Defendant, D. J. James.
4. S. Groocox, for Bosrd of Public Usilities
end Transportation, an Interested Paxrty.
CARR, Cormissionez:

0CZ2ZINICOK

By complednt Tiled on October 24th, 1934, compleinent
¢harges D, J. James and D. J. James doing business under the
Tictitious name and style of Independent Contract Carrier Com-
peny, &s well as various defendant Does, witk unlewful common
carrier operations by auto truck detween Los Angeles, Hunlington
Park, Bell, Vernon, Long Beach and Pasadens, on the one hand,
end San Frencisco, Oskland, Llameds, Berieley, Emeryville, Rich-
mond and San Lesndro snd intormediete points, om the other hand,
D. J. Joames wes the only defendant served or who &ppeared.
| A public hearing was had on lMay Sth, when the case was
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subnitted.

...
The fmcts %i) developed &t the hearing may be summarized

driefly as follows:

On September 4th, 1934, the Commission issued its deci-

sion in Rezuleted Carriers, Inc. V. &. W. Miller, et al, (Deci-

sion No. 2733L in Case No. 3560), ordering the dofenlants to ceasze
anéd desist coertain operstions between Los Angeles and vicinity eand
Sen Fremeisco and Oakland, the operations in guestion being cur-
ried on wndexr the fictitious name of Shippers Association. The
service here involved seems %o be & meTe comtinuation of the serv-
ice there inhibited.

The defendent, D, J. James, who had same slight connec—
tion with the Shippers Aszoclation but was not 2 defendant in the
case referred to, following the cease and desist order, concoived
the idea and gradually becanme convinced, according to his testi-
zony, that there was need for & reliadle trucking service between
Ios Lngeles and Soan Francisco. He got his father interested in
the idea. After & short interval and sbout the last week in Sep~
tember, 1934, & new service, under the name of Indopendent Con-
tract Carriers, ceame into existence, with & patronage not dis-

similer to that enjoyeld by the Shippers Agency. At first there

(1)  4Lmomz the witnesses whko testirfied as to the scope and chax~

setoer of, and responsidility for, the operations complaired of

were the Lollowing:
Paul Smith, Manager, Electric & Carburetor Inglneering Com-
peny; E. Drice, Secretery and Treasurer, Frice~-Prister DPrass
¥fg. Co., Tne; M. W. Morr, Treffic laneger, Wu. Volker & Co.,
floor coveriags, window shede cloth, ete; Wm. F. Holve, Cffice
Manager, Neptune Meter Company; O. 4. Caldwell, Credit lianager,
General Paper Company; W. S. Calkins, Credit Moz and 0ffice
Maneger, Generzl Faint Corp; W. H. Shaw, Traffic lanager, Cali-
rornie Hardware:; F. B. Patterson, picking.up and delivering fox
Independent Contrect Cerriers; D. J. Hollohan, General Clerk,
California Sehool Book Depository; C. €. HEulfman, Treasurer,
Palghwn & Co., manufacturer of peindz, ete; R. H. Zoymton,
Leboratory Manager, Bromehi-Lyptus Laboratory, cough sSyrup;
K. E. Beer, Omner of tae Zaer Coxpaxy, bakery'supplies; P
Teeper, shipping clerk and Assistant Traffic lNanager, Columb%a
4115, Mfz. of window shedes, ete; C. . Payne, Monulfaciwrer s
Lgent of E. B. Squires, electric supplies; Leo L. Cordexr, ASST.
Mgr., Schermerhorn Bros. Co., rope, twine and cordage; and .
D. J. James, the defendant.
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were no written contracts for transpoxtation. Shortly after the

complaint herein was filed, "contracts™ were negotisted with the

following nemed shippers st the dates specified, the contractz be-
(2)

ing in the general form set out in the foot note verying only

(2) "LGREEMENT

THIS AGREZENT entered into this 13th day of December,
1934, by and between GENERALL RPADER COMPANY, a corporatlion organized
sné existing under and by virtue of the laws of the State of Cali-~
fornia, and doing business therein, hereinafier referred %o &z
FIRST PARTY,

and '

INDEFENDENT CONTRACT CARRIZRS, with & principal place of
»usirness in the City.and County of Los Angeles, State of Califoxnis,
hereiraftor referred to as SECCOND PARIY, )

TITNESSETE: |

WEERSAS, FIRST PARTY in the usual and oxdinary coaduct of
1ts businoss, hes from time to time gortain cormodities, as speci~
tied 1n the schedule hereto attached(2), marked Exhidit "4," 0
trensport to and from various parts of the State 02 Californie, =nd

WEEREAS, FIRST PARTY is desirous thet said commodities ba
tronsported on its dokalf by SECOND PARIY, ané

FEEREAS, SECOND PARTY 1z willing and desirous of transports
ing szid commodities on behalf of FIRST PARIY by means o2 auto truck,

NOW, TEEREFORE, IN CONSIDERAIION OF TEE PREMISES TEREIX
CONTAINED, AND TEE PROMISES FROM ONE 70 TEE OTHZR, JIT IS ZERERY.
AGRZED AS TOILIOWS:

FIRST: SECOND PARTY will trencsport commodities of FIRST
PARTY froz Sime to time, and to ané from such places as FIRST PARTY
ey designate, which transportation sexvice showld be pexformed bY
meaas of auto trucks.

SECOND: FIRST PARTY agrees to place with SECOND PARTY for
trapsportation during the life ol this ggreement, not less than fif-
ty (50) tors per yesx of the commoditioes hereinbefore nentioned.

TETRD: FIRST PARTY agrees to compensate SECOND DAZTY for
sa1d transportavion. service at and in accordsnce with chearges.speci-
fied in the schedule hereto attached, marked Exaibit "4," end by this
rerercnce mede o part hereof. LT, in the event FIRST.PARTY shell
require SECOND PARTY 10 transmort commodities %o aznd from.places nov
memtioned in Exhibit "A" herein, then and in thrat event the chorge
shall be mutually agreed wpon betweon the parties.

FOURTE: SECOND PARTY shall at all times in the conduch of
+he transporsétion service herein provided for, have available for
the. reguirenents of the FIRST PARTY, good and zufficlent equipnent
and capoble and well trained. drivers.

TTFTH: SZCOND PARTY sgrees to carry Cargo Insurancs, Fire
Insurance, fublic Liability Insurance, Sprinkler Imsurence oL Tae

(=] ixnexed scaedule ol rates omlttad.




as %o zame, date and voluxwe of guaranteed tonnagze:

Novexber 20, 1934 TU.3. Rubdber Company

Decenber 7, Repeal Erass MLeg. Conpany
December 7, Willien Volker & Company
December 10, Columbia Mills

December 10, California Brass Mfg. Company
Decembexr 10, Andrews Heater Compony

wecemver 15, General Taper Compaxny

Decemper 21, A. C. Abbott Froducts Company
Deeenber 28, Celifornia School Doox Depository
Decenber 28, Joan Z. Davis Compeny

Docembexr 28, Ferry Morce Seedld Compory
Decenber 28, Sunset Line & Twine Compony
December 31, Schloss. Mfg. Company

Decoxbex JL, Truit Industries, Ltd.

Lecoember 31, Noeptune Meter Company

Deocexhex 31, Eleetric & Carburetor IErginecering Co.
vecexber 3L, Woolwire Metal Produets Company

_ Blake Mofritt & Towne

Gernett Young & Company

Seriver & Quinn, Inec.

Bepjamin Electric lfg. Compurzy
Stromberg Carlson Telephone Mfg. Co
Griffin Pipe & Supply

Cambribzge Whcetley Compeny

¥. & J. Sloameo, 25 selling agents

Lneriecan Meter Company, Inc. 2nd
Dacitic Meter Works

13333333333 331333

O

Jsanuary &,
January 22,
Jexuary 25,
February 1,
February 13,
Fedbruaxy 25,
February 28,
Apzil 18,

333333230

Even after these written contracts were negotiated, serv-

ice was not corfined exclusively to the parties to suck coatvractis

" but other skippers were cerved under circumsiances herdly coxsistent

(2) -(continned}

uswal end customery kind; Cergo Imsurance ten thousand ($10,000.00}
dollars to fifteen thousand ($15,000.00) dollars; Public Liability,
£40%y thousend ($50,000.00) dollars +0 one hundred thousand
($100,000.00) dollers. The above mentiored insurarce 15 of the

usual end customary kind protecting the FIRST PARTY ogainst any and
all losz, demege or breekege to said shipments trensported in sccord-
ance with the terms of this agrecment, while in the custody of SECOND
PARTY, its agents or employees, sald insurance ©o protect FIRST PARTY
fron suck losses on any one shipment.

STXTH: This agreement chall remain in full force and ef-
feet for & period of one yesr Irom the date thoreof and shall con-
cinue thereafter wa%il cancelled upon three daysTt writien notices
either party may cancel this agreement for the breach of any ol the
provisions herein conteined.

o WITNESS WHEREOF, we heve hereunto arffixed our hend and
seel the day and year inm this agreement first above written.

» ' Anthony James
CENERAL PAPER COMPANY D.B.A. INDEZPENDENT CONIRACT CARRIERS

By J. ARTEUR KELTY, Mer. By ANTHONY JAMES
FIRST DARTY | SECOND DARTYL™




with the idea of « boma fide private operation.

The operations here involved were of considersble nsg~
nitude, grossing, accordirg to the testimony, some $5,000 monthly.
Truckes plied betwoeen Los Angeles and San Frencisco almost faily.
Sometimes several trucks were mecessary. Customerz were billed
ususlly each month., Stafements furnished had attached zhipping
bills or invoices on reguwler forms prepered by the sorvice, glv-
ing DLl date as to each shipment and the charge therefor. Some-
times shipments were made on uxiform bills of lading, Cargo and
other insurance w&s carried., The actual line haul was made by
verious truck owners, these owzers getting 70% (less the cost of
insursnce), of the gross receipts from the freight carried. The
operation im this respect wes similar o those reforred to iz
Asbury Truck Comveny v. Bell, Decision No. 27515, dated Novem~
ber Sth, 1934, in Cases Nos. 3799 and 3881, and the ceses there

cited.

In view of the fact that the service here under attack
seems €O hé.ve been & continunation of that formerly conducted under
the name of Shippers Ascocilation, that it was carried on for &
considerable peried withoﬁt definite contracts and was not con-
fined to the transportation of freight for contraclees, as woll as
the very corsidersble number of coxirzcts and the circumstaznces
mder which they were megotiated, the conclusion follows that the
service was common carrier in navure.

So fer as the evidence is concernmed, it must be concluded
tha< the service was owred by Lnthony James, the Tathor of the de~
ronfant. The various comtracte in evidence declare him to be the
ommer.or the business. Without objection there was introduced in
evidence a statement from the Mansger of the Pico and Normandle
Brench of the Sccuritdeir°t National Bank, declaring that ron
Septenber 27+h, 1934, we opened an accownt in the name of Inde-
nendent Contract Cerriers, with Ant hony Jemes as sole owzer.” The
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accommtv was declared to have beex an active one since that date
and with no change in ownership. The defendant, D. J. Jemes,
toxtilied positively that he had zo interest in the busimess
but was employed by his father as manager a% & salary of $35.00
a week., Teile the testimony, as & whole, does not leave the
ring entirely frec Lrom suspiciox as t¢ the omership of this
dusiress, & zere suspiclon does not Justify an affirmative find-
ing that the dofendamt had ar interest in the dusiness other
than &5 an exployee.

May & selaried manesger of such a business as this de
subjected %o & cease and desist order, the owner of the busi-
zess not being before the Commission? A4 negetive answer to

this query seems %0 be required by Régulated Carriers, Inc, V.

Carlett, Decislon No. 27443, dated Octobor 15th, 1934, in Cace
No. 3668; Motor Freight Terminel Company v. Morris Trucking

Compeny, 37 C.R.C. 475; and Cortificated Highway Cafriers, Inc.

v. Willie Block, Decision No. 27939, dsted May 6%k, 1935, ix

se No. 3940. It is true that in Lsbury Truck Comvany V.
2ell, suora, the Commission 4Ld direct & cdrerully limited order

ageinst certain truckers performing the line heul service., This
order, however, wes confined to "essisting, alding or abgtting"
©he operetions there inhibited as agalmst the responsidble owners
of the business who were before the Commission as defendants.
Cowmnscel Tor the defendant stated, without contradic-~
tion, that ke had advised comsel for complainant some ton deys
before the hearing that D. J. James wes mot the owmer ol the
zeiness complained of bdut & mere employee and that the business

mes owned by the Lfather, Anthony Jemes. Counsol for the com~

slzfrent thus hed an opportunity to dring Anthony Jemes before




the Commicsion as a party defendant. TUnder the c¢ircumstances
nere present, the Commission should not go further than was

done iz Asdury Truck Company v. Ball, suprs., This comclusion

calls for the dismizsal of the complaint which; however, should
be without prejudice to another case with the proper snd neces-
soxry parties.

I recommend the following form of order.

This case having beer heard and submitted,
IT IS EERECY ORDERED that the compleint bo 4ismissed

without prejudice.

The effective date of this order shell be twenty (20)

cays arter'the date hereof.

The foregoing Opinion and Order are hereby approved
ané oxdered filed s the Opinion and Order of the Reilroad Com=-
rission of the State of California. ” "

tod at San Francisco, Celiforaia, this 20 any

of Moy, 1975.

Commiss ioneru.




