Decision No.

BEFORE THE RAILROAD COMMISSION THE STATE OF CALIFOXNIA.

Ir the Matter of the Application of
MT. SEASTA POWER CORPORATION, 2
corporation, for an order of the
Ralilroad Commiszion of the State of
Celifornia authorizing applicant to
obligate Ltself, in approprlate
manner, to release and discharge, OT
cause to be released and discharged,
into Pitville Pool certaln waters
referred to in this petitlon.

Application No. 1951l.

e " e e et N N el S e

™. B. Bosley, Thos. J. Strawb, C. P. Cutien,
R. ¥W. Du Val, Chexoweth & Leinlinger by
Or> M. Chenoweth, end Lthearn, Chandler
& Farmer dy 4. E. Chandler, attorneys for
Loplicant.

Jesse ¥. Carter and Dalles L. Barrett,
attorneys for Protestanise.

WARE, Commizsionex:

0OPINTION

In this proceeding Mt. Skasta Power Corporation, 2 pudblic
utilisy engezed in the generation, trensmission and sale of ele¢~
tric emergy in the State of Californie, applies to the Railroad
Commizsion for authority to obligate itself, 1n each of nine civil
actions pending and also ir any like suit or sults that may here-
eSter be instituted ageinst 1t, by consent, stipulation, pleeding,
or in any other appropriate menner, %0 release and discharge, or %o
ceuse to be releesed and discharged, inte Pitville Pool so much 6fwh
the waters naturally flowing in Fall River and 1its tribvutary, Tule
River, ss mey be required from time %o time to meintain the level
of the water in said Pitville Pool substantielly at its natural level.

Three separate protests were eantered against the lssuance

of the suthorization preyed for. One group of nrotestants is

comprised of nine separate plaintiffs in the nine civil actiorns now
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pending agalinst the wtility; another group Iis comprised of fourteen
riperien owners on Fall River who recovered judgment against the
utility in e civil action to enjoin said utllity from Lfluctuating
the waters of Fall River; and the other group is comprised of eleven
residents of Fall River Talley who are consumers o applicant’s
eleactiric erergy. These three protests are similer {n their genersl
allegations ard pray that the application be derled.

Public hearings in this proceeding were held at Redding
and the matter submitted ol driels.

The evidence shows that Fall River Valley, in whick are
located the various points referred to herein, is in the north-
eastern portion of Shaste County, Californie. I% comprises some
50,000 acres of agricultural land, being divided inio three sections,
namely, those lands bordering Fell River, those bdordering PLt River,
and those lying in the floor of the valley and not bordering efther
streenm.

?all River, which winds through the valley Iu a southerly
course, has {ts source in large springs at the valley's norih end.
Tﬁése springe ere naturally controlled outlels from larce under-

ground basins and the flow from them is very counstant. Supplemernting

tke springs, Fall River is fed by tributaries SU@E 28 THIE HIVSI,

Sonew Creek and other streems whose sources are also in springs.

The channel of Fall River has a very slight grade as far as the Pit
One(l) diversion and, consequently, it flows very slowly. =rom the
point where the diversion t0 Pit One takes place %o 1ts confluence
with Pit River, Fall River, in a state of nature, dropped more
raplidly and just at the confluence tumbled over Tifty-foot falls into
Pit River. This stretch of channel is now dry except for small
amourts of water released from time to time to satisly two old estab-

lished eppropriative rights recognized by applicant. Because of its

4 by the
1. 21t one .8 the name of ithe power plent owned and operate
Mt. Shasta Power Corporation and is located on 2it R;ver seven miles
below the confluence of Fall River end Pit River, and belng 1a Shasta

County, Celifornieae .




sources being in large springs of constant flow, the river does not
vary much in its yearly runoff, its average flow being about 1,200
cubic feet per second.

P4t River, which runs into Fall River Valley from Big
Valley in Medoc County, has a southwesterly c¢ourse and 1s iz the
south end of Fall River Velley. Its flow depends upon seasonal rune
off which essumes flood proportions in the late winter and spring
with practicelly no flow in summer. In the southeasterrn part of the
velley, where Pit River enters, is a point known es Young's Falls.
Trom the base of these falls westerly for a distance of eight and 2
relf miles to a point about 500 feet below its confluence with Fall
River, Pit River is an elongeted pool. This pool has sn average
width of about 135 feet and an sverage depth of abeout 13.5 feet and,
at normal stege, holds about 2,012 acre feet of waler.

The Mt. Shasta Power Corporstionfs diversion dem for 1ts
Pit One power plant is situated across Fell River about two miles
above 1ts confluence with Pit River. Pit Ore power plant, through
which the entire flow of Fall River is diverted, is situated on Pit
niver and on the west side of Saddle Mountain bordering Fall River
Telley on the west., Fall River weter is conveyed through & tunnel
to Pit One and, after passing through the plent, Ls spilled into Pit
River channel abou%t sever miles below the confluence of the two streams.

‘mhe evidence shows further that prior to the time when the

¥+t. Shasta Power Corporatiozn, in 1922, diverted 21l of the water IZlow-

ing in Fell River for the operation of Plt One, thel Fall River
flowing over the falls into the ©it River Pool sustained the water
in the pool at a constant level due to a comdbinstion of natural con-
ditions. At & point adomt S00 feet bdelow +he mouth of Fall River
tnere is a lave reef across Pit River which acted as & natural dam.

Tn %this lava reef there wsas & T-ckheped noteh which acted ag a
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spillway allowing surplus waier to flow down Pit River channel. In s
state of nature, during the suumer season when there was little or
20 flow in Pit River over Young's Falls, the large quantity of FTall
River water spilling Into this pool sustaired it at 2 very constant
level.

In 1922, wher the Mt. 3hasta Power Corporation diverted Fall
River awey from Pit River, the water level of the pool dropped five
feet. When the Coxpeny discovered what had happexed, it proceeded to

¢close the V-shaped noteh Iin the lava reef dem and bulld a conerete

coping upon the reef. This caused the water level to return %o its
nornal elevation in Pit River Pool, also known as Pitville Pool.

The landowners bordering the Pit River Pocl not bdelng satis-
£1ed with the artificiel condition so created fileld sults Lfor dameges
sgeinst the Mt. Shaste Power Corporation. Nine such sulis have been
f£iled. In them the plaintiffs allege that their lands bdbordering the
pi%t River Pool ere riparian not only %to PIit River but also to the
weters of Fall River. which, in the surmertime, flowed over and by
their lands in e stave of nature; that by reason of the diversion of
Fall River away from Pit River Pool they have been deprived of “helir
riperisn rights in and to the waters of Fall River; that the values
of their lends, by reason of the diversion of Fall River, have been

meterielly depreciated; and thet the Compazl, except for the construc-

tion of the coping on the lave ree?, hed made no effort to correct

other unsatisfactory conditions created by the diversion of Fall River.
Demeges prayed for dby the nine plaintiffs in the aggregate amount to

£875,000.
®ive of these cases were tried individuelly belfore different

Juries in the Superior Court of Shasta County and in each case the
Jjury found for the »laintifis and awerded substantiesl demages to them.
411 of the Tive ceses have been taken on appeal to the State Suprene

Court and two of the cases consolidated for hearing by that court

{(Crum ve. Mt. Shasta Power Corvoration and Albaugh v. ML, Shasta Power
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corvoretion, 87 Cal. Dec. 365) have beexn remanded to the Superior Court

for retrial on the smount of damages only, the findings of fact haviag

veen sustained. Tae other three casges spypealed are pending and there
st1ll rexrain four cases o be tried in the Superior Court.
During the course of the irlal of the cases of Crum ve Mt.

Shasta Power Carvoration and Albauch v. Mt. Shaste Power Corvozation

in the Superior Court the Mt. Shasta Pcwer Corporation submitted and
offered in evidenca a written offer and consentv as follows:

"ro the above entitied Court and to the plaintiffs
in the above entitled cause:

mt. Shasta Power Corporation, defendent herein, in
view of the decision of the District Court of Appeal in
the above entitled cause, hereby admits that said plein-
$iffs, by virtue of their ownerskip ¢of the lands described
in thelr complaint and riparian to that part of P1t River
known and designated as ithe Pitville Pool, are entlitled
to +he maintenance of the water in that pool, at all
times, substantially at its naturel level as such lovel
would be if the waters of Fall River should continually
flow into it a%t the naturel confluence of sald rivers.

-wmis defendent asserts tha®, dy virtue ol 1ts owner-
ship of the riperian rights and the riparian lands descrided
in its enaswer, it has the right to coatinue to divert and
use at all times the waters of Fall River as it is now doing
for the operation of its Pit No. 1 Power Plent, provided
only that its diversion and use of such weter shall not
actually result in sudstantially lowering the level ol the
water in said Pitville Pool below its aforesaid natural
lovel.

nov
mmais derfendent decleres that it does/now imtend

end never hes intended or purposed to infringe or violate
the right of sald pleintiffs to the meintenance of the
aforesaid natural level of the water Iin said pool; and

does hereby undertake and promise to maintein and operate
the dem wnich it hes heretofore constructed atv the rocxk

reef in the chanmel of said Pit River, a sholt distance
below the natural confluence therewlitk of Fall River, arnd %o
maintain the level of the water in sald Pitville Pool sub-
stantially a2t its aforesaid netural level and not lower

than the top of the eforesaid dem by means of its malntenance
end operation of said dem and by discharging or causing to
be discharged into said Pitville Pool sO much of the waters
naturelly flowing in sald Fall River and its tridutary,
‘myle Ziver, ss may be required for that purpose from time 1)
time, so long as tals defendent shall continue to dlvert
water from Fall River adbove 13 netural coxfluence with Pit
River; and does heredy irrevocably consent that the Judgment
to be entered herein shell require this deferdant to maln-
+ain and operate sald dem and %o meintain the matural level
of the water in said Pitville Pool as it hac hereir under-

~aken and promised to do.
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"in witness whereof sald Mt. Shasts Power Corporation
has caused its corporate seal to be hereunto affixed and
hes caused Its corporate name to be hereunto subseribed
by 1ts officers thereunto duly authorized on this 27th
day of Mey, 1932. '

{v. Shasta Power Corporation,

By P. M. Downing,
Its Vice-President.

end by Chas. L. Berrett, .
its Secretary, iAssistent,"

The trial court ruled that the foregoing stipulation could
not be admitted witaout the consent of plaintiffs, In its review of
the case, the Supreme Court in 87 Cal. Dec. 365, at pages 374 and
375, held as follows:

"During the course of the argument over tais stipu-
lation, coumsel for defendant further agreed thaet 17 the
waters of Pitville pool ever beceme insulficiernt %0 main-
tain the level of the pool, defendant would agree that
Fall river water should be released sufficient $o Xeep %the
level of the pool at the height existing before the &iver-
sion. The trial cour?t refused to adnlt this stipulation
into evidence, or to instruct the jury in reference thereto.
The trial court's refusal was based on the theory that the
stipulation was Ineffectual for any purpose unless the
plaintirfs agreed thereto.

"It 1s to be noted that this stipulation contalins
two very iImportant concessions on the part of the defendant.
First, it Is agreed, that defendant will maintain the level
of the ool by & release of Fall river waters If necessary;
and second, it 1ls zgreed that the defendant will always
maintain the dam and that the judgment may contain a pro-
vision to that effect.

"is to the first concession, it iIs our opimion that
it was beyozd the power of the defendant %o meke without
tirst securing the consent of tioe railroed commission. Tre
evidence clearly shows that defendant is a pudblic utility
and that o pudblic use kas attached to a2ll but an immaterisl
vortion of the flow of Fall River. For the ten-year perliod
immediately preceding the trial of this action substentielly
the entire flow of Fall river has been diverted by defendant
and devoted. to & public use. Ia effect the stipulation amounts
+0 an offer to reconvey & portion of this water to plalntifls, -
This, defendant canumot do without the comsent o the ralilroad
commission. A wvublic utility camnot thus convey 1ts prop-
erty which has been dedicated to = pubdblic use without the ¢on-
sent of that commission. Section 51 of the Pudlic Ttllities

Let (Stats. 1927, p. 78) expressly provides:
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"*No public utility srhall hemcefor:iz s ‘
agsign, mortigage, or otherwise dispose of ogliﬁciggig’
the whole or any part of its reilroad, street railroad
line, plant, sysitem, ox other Droperty necessary or usé-
ful‘in*the performence of its duties %o the public ***
without rirs; having secured from the railroad commission
en order authorizing it so to do. Every such sale, lease
essigoment, mortgage, disvos tion, encumbrance me§~er o*’
cgnsolidation made Other than in accordance wi%h thg o:d;r
g;*??e commission authorizing the same shall be void.

"There areo many cases holding, ir acecordance with
that section, that a public utility cannot counvey or transfer
i%ts property walch has veen dedicated to a public use
wlthout the consent of the railrcad commission. (Nave
Yallevy Blectric Co. v. Calistoga Zleciric Co., 38 Cel.
ApPe. 477, 176 Pac. 699; Water Users etc. issn. v. Rallrcad
Commission, 188 Cal. 437, 20O Pac. 552; Baldwin v. Railroad
Commission, 206 Cal. 581, 275 Pac. 425.)

"ippellant relies on Collier v. Morced Irr, District,
213 Cale. 554, 2 Pae. (24) 730, and Colorado Power COompany Ve
Paciric Gas & Electric Co., 86 Cal. Dec. Ll6, 24 Pac. (zd)
495; a3 estvadblishing a contrary doctrine. It is true that
those cases recognized that in water cases & defendant may
ninimize the demazes by guaranteeing 2 water supply %o
the plaintiff, but that is as far es the rule established
by those cases goes. Tne Collier cese did not Ilnvolve 2
public utility so that the consent of the rallroad commission
was not required. _In the Colorado Power Compaeny case,
although the defendant was a public utility, it does 1ot
eppear that the point here involved was discussed or men-
tioned. That cese cannot, for thet resson, be consldered
as authority on %the point. We emphasize the fact that the
stipulation here involved wes offered after the public use
had attached. Ve, therefore, hold that the trial court
properly excluded this part of the stipuletion from con-

sideration.”

Applicant wishes to resubnit the stipulation in the trials
and retrisls of the cases:enuwmerated gbove so as to minimize any
Jjudgment for monetary damages thet may be Tound against it. Witk

that purpose in view, 1%t asks the Railroad Comzission for.authority

to make the offer set forth adbove.
In support of its reguesi epplicarnt has presenved meny and

voluminous records and much testimony. The protestants have done

1ikewise. Therefore, the evidence herein contains prac;ically a

complete record of each of the tive ¢ivil actions already tried.




For the purposes of this proceeding some of thut evidence is materisl

end & great desl of 1%t Is not material. It aovmears that the only issue

herein, with which the Rallroed Commission is concerned, is whether or

not It is In the vublic Interest to permit avvlicent, & publie utility,

to_ebandon and reconvey 2 portion of its oneratings provnexty for the

sole purpose of minimizine the smount of monetary damazes which mav

beawarded in 2 ¢ivil getion erainst it.

The only prior proceeding before the Railrocad Commission
which has any conmecitlon with the matter herein was held in Lpplice-
tion No. 6044. This was an application by the Mt. Shaste Power Core
poration for & certificate of publle convenlence and zmecessity to
operate Pit One power »nlent and other plants on Pit River which 1%
proposed o dulld. The applicetion was made on August 19, 1920, and
gt that time the power plant to be operated direcily by the diversion
of Fall River water was named Fall River No. 1. This neme was sub-
sequently changed to Fit One. The application conteins the following
informetion with respect %o this plent:

Averege Low Water Flow in Fall River - Cublc Feet per Second-- 1,400
Availeble Net Eead in Teet 425

Avelladle X at sverage Low Water Flow at 80% plant efficiency-42,000
XVA 40 be installed -—eccmccccccnmcccccvccrenrmmaccncrenn- e ee==70,000

After a public hearing the apvlication wes granted and a

certificete of public convenlence and necessity issued as prayed for.
This wes doze by the Railroad Commission's Order in Decision No. 8212,
dated QOctoder 6, 1920.

Apolicent contends that, in all probabdility, no water will
ever have 1o be released from Fall River to satisfy the riperien
owners on +he'Pitville Pooi. To support this contention, it has
introduced evidence intending to show that the level of the pool is
edequately maintcined by the inflow from artificial sources and
patural tributeries; thet these existing inflows will provide sufficlent

water for irrigation; thet the return flow from irrigetion is not
S




woeste water, and,lthererore, the pool cannot be deprived of 4it; that
Live-tenths of an acre foot per acre is suflicient for the irrigation
of the riparian lands iznvolved; and that the qﬁality of the water Iin
the pool is entirely satisfactory for irrigation purposes.
Protestants strongly deny applicant's contention ﬁnd argue
that, when the needs of the riparian lands are considered, the release
of a substantial quentity of water from Fall River will dbe reguired;
that the only natural source of supply for Pitville Pool, without
Fall River, is the flow ;p Pit River whickh, at times, is as low as
one and eight=tenths cublic feet ier second in the summer months; that
the Meirthur Canal and Xnoch piﬁe line are not sources of supply for
the Pool and the waste water discharsed from them may be stopved with
fmpunity et any time; and that the reguired guantity of water for tae
irrigation of the riparian lands is far In excess of Applicant's

estimate,
The evidence presented on tae foregoing points is conflicting.

Comsequently, the questions es to how much water need be abandoned and
the extent of the respective rights of plainiiffs and defendant in the
Pitville Pool, with particular regard to the infiow of Mcirthur Canel
and Xroch pipe 1ine water, remain yet to be decided. To determine such
matters is the function of the civil courts and not of this Commission.

Contrary to the implication comtained in the briefs of coun-
sel for epplicant, the Supreme Court of the State of Celifornia in

Cran V. Mt. Shesta Power Corvoration and Zlbgugh v. Mt. Shasta Power

Corvoration, supra, 4id not imstruet this Commission in any manner re-

gerding the stipulation. It simply sald that, if the utility wishes to
make an offer of reconveyence of a part of its operative property, it

must £irst secure the authnority of this Commission so o do. Supple-

menting the conditions conteined in Sectlon 51(a) of the Public Ttlilities

4ct, this Commission has made the rule thet an application to sell,

lease, mortgage or otherwlise enSumbar public utility property musi contalxn

Qe
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a deteiled description‘of the properiy %o be sold, leased, moritgased

or otherwise encumbered, togevher with the original cost to applicent
and preseal value thereof. That rule was made Ifor a vory dellnite

reason and is pertinent in the apnlicaticn hereirn. This Cormission

cennot authorize the abandonment of utillity vroverty unless the utility

clearly deseribes the nronerty authorized to be sbandoned. MNoreover,
< —

such abandonment must be justified in the oublic interest.

A1l of 4tae waters diverted dy applicanf, and constituting the
subJect matter nerein, are vivel toithe operetion end performance oI
applicant's hydroelectric plent cdesignated Pit One. Thals great plant
comprises capital investment in excess of $10,000,000. Its maximum
production of power reaches 70,000 X.V.A. EHere I beccmes doth eppro-
vriate and necessery to cnunciate: First, the epplicant utility hes
feiled iz this recoré to opresent a clear description of the property
sought %*o be abandoned. Secorndly, %there iz 10 proof as to the extent
of benefit or herm waich the public mey anticlipate and whiech wovld result
from such abandonment. '

It does not apvear to be In the public iﬁté:est for this Com-
mission to Join with this utility in the pending civil litigation.
Such Joinder would occur if the applicant were srﬁﬁted the avthoriza-
tion sought herein %o submit an offer to release an undetermized
quantity of its operative proverty. 1e)  Such an act would plece this
Commicsion in the civil courts on the side of one lifigant only - 2
position that would de untenable.

Applicant tekes the position that this Commissiorn should
deotermine whether or not any water will have %0 be released into
Pitville Pool eand, if any, i1t should also determine the quantity. For

tais purpose, it imtroduced in evidence the transcripts on appeal in

Ye. Zippliicart esserts %that there is no likellhood that 1t will ever
be required to discharge cny water from Fall River o maintair the
natural level of the Pool.
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five of the civil cases and a portion of the reporter's transcript in
the Crum and Albaugh cases. DProtestants, in subport of their conten-
tion that the application should describe a definite quaniity of water,
adduced through their witness Roderick Meirthur that as nuch as 136
cuble feet per socond continuous flow for five months 1n every year
wouléd be required from Fall River to satisfy the riparian ovmers on
Pitville DPool. In its argument applicent seys that it is likely no
water will have 1o be releasec but that, If sufficlent water were re-
leased to satisfy the entire area riparian to Pitville Pool, such
releesed water would amount to only twenty-three ctbic feet per second
continuous £low. The evidence shows that on this point there ls grave
conflict. To decide what the gquantity, i aﬁy, shall be amounts to

an adjudication of the rights of the respective parties and thav

function is not within the jurisdiction of this Commission.cz}

If the Jjudgment of a court of competent Jurisdiction decreed
~%that a definltely deserided quantity of Fall River watler released inte
pitville Pool in lieu of the payment of monetary damages would satisfy
the riperien owners on that Pool, and if the utility presentoel such &
Judgment in an application to this Commission, there would be no ques~
tion of the Commission’s competency to decide whether or not It would
be in the public interest %o esuthorize vie sbancdonment of that guentity
of water. The Commission could then continue in its well-esitsblished
precedent of accepting a situstion as It finds it.

Tais must not ve construed to imply that this Commission
would favor the policy of authorizirg & utility to a2bendon a portion

of its operating property and reconvey it for the satisfection ol a

2 See Tax e+ al, v. Sierras and Sen Tranciseco Power Comdany,

- e

21 C.R.C. 806, Sil.

~11-




debt.(3) 4 precedent of this nature would khave far-reaching effect,
and a general inéulgence in such practices would be decidedly against
public interest. .In the instant case 1t appears from the evidence that
for about thirteen years apvlicant has neld its right in Fall River
weter adversely against the rights of lower riparien owners; it now
finds, through ¢ivil Judgment, that the lower owners nust be satis-
ried.

In i¥s closing drief appliicant cites the Supreme Court's
recent decision in Peabody v. The City of Vallejo, 89 Cal. Dec. 165,
and contends that the rules of law set Lforth thereln will requir
this Commission, in meny Iinstences, to proceed vpon applications
cimilar to the one herein and susgests that a practice of apnroving
such epplications informally be develoned. apparently, this suggestliom
iz made on the theory that the rivparian owner has no right to be keard
by this Commission, dut that the utility has such right. Such a prec-
tice would violate tie fundamental rights of en Individual under our
Constitution. A tridunecl whefe only oxre pariy in a coantroversy heas &

right to be heard would not have competent jurisdiction over the pexty

whose rights were not heard, and its acts In such & proceeding would be

e

invelid and ineffectual. The case of Peedody v. The City of Vellejo,

supra, deals entirely with the respective rights of Indlviduels and a
publicly-owned utility, end all phases of this case are subject to
interpretetion by the civil courts and not by this Commission.

The application hereirn is one without precedent before this
Cormission. Moreover, the applicant has failed 1o comply with that
portion of Rule 24 of the Rules of Procedure of the Reilrcad Commission,
as revised to Fedbruery L, 1935, whiehr states: "The petition must be

mede by all of the parties to the proposed transactlon * K K

3. The State Supreme Court Decizion in Collier v. Merced Irrization
Disctrict, 213 Cal. 554, may dbe pertlnent %0 a settlement of the
{ssues in o civil ection bui it fixes no precedent affeciing utility

regulation by this Commicsione
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It 1z very apparcnt that protestants' opposition to the application

horein 1s prompted dy thelr desire for moretary demzges sather then

for weter ir lieu thereof. Should cpplicant heve reguested them to
Joir in tre application, it undoubtedly would have bdeen met with flat

refusal.

% 1t is conclusive that it Is not in ¢he public intercst fox
this Commission to suthorize the abandonment anéd conveyance of an
unknown gquentity of a public utility's cperating propexty to preclude
the poyment of mometery demages thal may be essessed in & civil court
action. This recoréd falls %o show anything In the public interest
vhich would Justify this Commicsion to stand on the side of one
litigant in @ civil action for the express purpdose of influencing
the couxrt in that litigent's behalf. There is no alternative, there-
fore, but %o deny the gyplication herein.

T™e following form of Crder 1s recomuended.

<. Shasta Power Corporation, a corporation, having made
epplicetion %o this Commission as eatitled above, public hearings
kaving been held thereon, the matter having deen submitted and the
Cormission mow being fully advised in the premises,

IT TS EERESY ORDERZED thet tae application herelin be end
1% Ls hexsby denled,

Tor all other purposes the effeciive date of thris Order

shall be twenty (20) deys from and efter the date hereof,
The foregoing opinfon and order are hereby &pproved and

ordered filed ac the opinion and order of the Ralilroad Cormission.




-Of the State of Californiae.

e

IR
Dated a2t San Freancisco, California, thls [Z day of
June, 1535,

le e CHM
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Comnissioners.

Commissiozer Devliin, beirg disqualified, did not narticinate

in this decision.




