ANARA Y i)
Decision No. 2N 2

BEFORE THE RAILROAD CO.LIISSION OF THE STATE OF CALIFORNIA

Iz the Metter of the Application of }
JiMES IRVINE, VICTOR EZTIENNE, Jre )
&nd W. H. SPAULDING as the bondholders )
protective coxmittee of San Fraacisco, ) Application No. 19937
Nepe and Calistoga Railwey for an or= )
der approving & plan of said committee )
for the reorgenizetion of ssid railwey.)

Zarl & Hell, by Guy C. Zarl, for epplicant.

BY TEE COMMISSION:

QP INION

This applicatior invelves the refinancing of the properties
formerly owned by the Sam Francisco, Nepe anéd Calistoga Reilway.

it is of record tha?t the propexrties of said company were
sold at foreclosure sale on Januery 16, 19325, and that the sale of the
properties was on January 21, 1935 confirmed by the superior court of
the 3tate of Califormia iz wnéd for Nepa County. The properties were
bought by James Irvine, Victor Ztienme, Jr. end W. H. Spaulding, the
bondholders protective committee.

The San Framcisco, Nape and Calistoga Railwey had out-

standing $337,000.00 of first morigege 6% bonds due December 1, 1936

and $599,100.00 of 6% debenture bonds due December 1, 1936. The com-
peny for a number of years past has Deen unable to pay the interest
on its bonds and debentures. To protect the interests of the holdlers
of the rirst mortgage bonds the aforesaldbonmdholiers protective com-
mittee was organized. The committee prepared a reorgenization plan
end ¢alled upon the holders of tke first mortgege bonds to deposit the

seme with the imericen Trust Company. Bouds in the amount of $283,400.




were deposited. There were also deposited $58,100.00 of debentures,
the‘owners of which, in order to perticipate in the reorganization plan
hed to pey the Americesn Trust Compeny $5.00 per $1,000. of debentures
deposited.

The reorganization plan now before the Commission differs in some
respeéts from the plan sudmitted to the holders of the bdonds. The changes
vere made by the committee under the authority countained in the sald plan.

The bondholéers protective committee proposes To organize a new

corporation to be known as the San Framncisco and Napa Valley Rallroad.
Tzis corporation will heve an suthorized stock issue of $60,000.00 divi-
ded into 60,000 shares of $1.00 each. The 60,000 shares o stock will
eonsist of 30,000 shares of Class A and 30,000 shares of Class B stock.
Except as required dy law, the dolderc of Cless B stock have no voiting
rightse The articles of incorporation authorize the directors of the
corporetion to levy assessments upon both the Class A and Class B shares.
The proposed articles in this resrpect provide ss follows:=
rThe directors of this corporation ure hereby granted power

and authority to levy ard collect from time %o time, as in their
discretion they may deem advisadle, assessments upon said *'Class

A' and 'Class B! shares of this corporation at any time issued

end outstanding, &and shall bdave and enjoy all of the rights and
privileges with refeXxence to such assessments as are fixed,
provided ané establiched by law in respect of corporstions the
¢irectors of which have such power of assessment; provided,
however, nelther any assessment aor the levy thereof shell create

any personal liaebility whatisoever of any shareholder of this
corporation.”

This provision of the articles of Iincorporation we think should

- be modified so a&s to provide that any assessment that may be levied
shall apply to Class A shares and Class B shares wniformly and witdout
any distinction as % said Cless A shares and said Class B shares.
The Cless A stock will be distriduted to the holders of the
$2833,400. of first mortgage bonds wh0¢havevdepostxed7:Eetr:bonGSvunécr the
reorgenization plan, while the Class B stock will he distributed to’ the
hol.ders of debentures wkho have deposited dedbentures under said reor-

sanization plen. The control of the company will therefore vest with



“hose who mow own or &id own the $283,400. of first mortgage bonds.
Iz addition to receiving the Cle ss A stock said holders of first mort-
gage Yonds will receive $283,400. of 5% income bouds of the new con-
pany or a dollar for dollax bdasis. Resort is had to the issue of in-
come bonds for itwo reasons, first, iz the event the new company &oes 207t
ecrn interest on the outstanding bonds it 1s under no obligation %o pey
for its failure to pay interest

the scme and therefore it cannot dbe declared to be in-derault,/end,
second, the issue of the income bonds preserves o the holders of the
first mortgage bonds & liem upon the rallway properties.

The trust indenture securizg the paymeat of thé incone bonds
provides for cn suthorized issue of $400,000. Tre bonds ere to be
dated Jenuary 1, 1936 and ere %o mature July 1, 1956. They are o
bear {nterest from and after June 1, 1936, such interest to de payabdble,
if earned undexr the %erms of the trust indenture, on Jenuwery 1, 1937,
on July 1, 1937 ané oxr the first day of Januvary amnd July of each year
thereafter to Ny 1, 1856.

The indenture provides taat the "ipcome year®™ of the company
sktell begin Decemder first of arny year and end on November thirtiet:

of the following year. If the net lacome as hereafter defined for any

yvear, is not sufficient to pay interest on tre honds &t the rate of

5%, the company's liedility to pay interest at the rate of 5% for such

year terminates. i1 other wmords, the interest on the income bords is
0ot cumwlative except interest not earned for the first six months of
any iancome year accumulates and is a charge agelnst the net income of
the lest six months of such year.
Section 3 of Article IXI of the trust indenture defines net
income as follows:-
" The available net income (if eny) of the Company from which

the interest oz the bords for any six months as aforeseid i3z <o

be paid shall be the aet income of the Company for the six months'

period eading May 3lst or November 30th next preceding, determined

as Tollows:  There shall be deducted from the gross income of the
Cempary from all sources during such six months' period all expenses




incident to the operation and maintenance of the Company and its
properties during such six months? period (fixed, in accordance
with standard sccounting practice) imcluding therein reason-
able and proper charges for current repalrs and current main-
tenance and rexmewsls of its plant and propertles, rentals,
licenze charges, taxes, assessuents of every kind, insurance and
reasoneble and proper charges for depreciation fixed in zccor-
dance with stazcdard accounting practice presceidbed by the
Interstete Commerce Commission and/or the Railrocad Commission
of Celirfornia and elso (if the Boerd of Directors of the Come-
nany shall by resclution so direet in and for any six months'
pexiod) a sum w0 be fixed by sald Board, not to exceed $10,000.,
to be used solely for the purpose of new counstruction, facili-
ties, eouipment and the like, and permanent additions, if iz
the opinion of the saild Boerd (evidenced by a certified copy
of a resolution of the Board furnished to said Trustee) such
permanent additions and betterments arzs necessary %o enable
the Company properly to continue its overation and give propers
service to the public and its patroxzs.

¥henever interest or said bonds shell have been declered
by said Boaxrd to be due and payeble as herein provided on any

Jenuary 1 or July 1, such interest shall become due and payadle
on such dete.”

We think there should be eliminated Zrom said Section 3 the
proviso "Fixed, in cccordance with ciandard accounting practices™ and that .
there should be sudbstituted therefor the following:- "Fixed, in accor~
dance with the unifom system of accounts prescridbed by the Interstate
Commerce Commission end/or the Reilroad Commission of Californise.™

0f the $400,0004 o2 bonéds authorized by tae trus®: indenture
$283,400, may be executed by the coupany eud suthenticated by the trustee
forthwith and delivered to the bondholders protective coxmittee t¢ eneble
it to pey in part for the properties formerly owmed by the San Francisco
Napz and Calistoga Railwaye. Thece bonds, as stated, will in turn be dis=
tributed t¢ ‘the holders of first morigage bonds by such company. The rew
maining $116,600. of donds may not be issued without %he consent in
writing of tke holders of et least 50% in the principal zmount of the
bonds then outstanding. We believe thaet the trust indenture in this re-
gard should be modified so as to provide that nonme of said $1163600. of

bonds may be euthenticated by the trustee unless and until there hes beer

delivered to the trustee g certified copy of an order of the Railroad

Commigsion of the State of Californis or other goveramentsl body having
Jurisdietion, suthorizing the issue of said donds.

-l




The trust indenture provides that all bonds must be registered
with tkhe trustee who L5 ¥ act as registrar. For any transfer of a
rogistered bond, the registrar may require the payment of a sum suffi-
cient to reimburse 1t for any stamp tax or goveramentel charge commected
therewith, end also the further sum of one doller (§1.00) for each bonéd
so trausferred. It seems %o us that the one dollar ($..00) fee should
be paid by the compary and that the trust indenture should so provide.

We think the trust indenture should provide for the filing
of & semi-anmusl net income stetement with the trustee. Such state-
ment chould be avalledle to the holders of bonds. If the stetement i3
suestioned dy the trustee, or the hol@ers ol twenty-Live percent. of the
bonds, its correctness shouléd be determined by & board of three competent
persons; one appointed by the compary, one dy the trustee or the holders
o bonds who guestion the correctness of the netv income statement arnd a
third selected by the eforementioned two.

The trust indenture should further de modified so as to require
the trustee to use noneys deposited in the sinking Tund to redeem donds.
The trustee's actior in this regard should not be subject to & request
by the companye.

Axtlicle XII of the trust indenture empowers +he company with
the consent of the holders of two thirds of the bonds outstanding to change
and modify eny provision of said trust indeature. Because of the power
given to the holders of bhonds to chznge, among other things, the maturity
date of the bonds or the rate of interest, we believe that the power to
chenge the provisions of the trust indenture should bde epproved by the
holders of not less than 76% of the ouvstanding bonds. Because of the
conditions under which this compeny iz operating, and the uncertainty of
its income, we think it advisadble that the company, with the consent of
the holders of not less than 76% of the outstanding bonds, should have

authority to mocify provisions of the trust indenture.

~5m




The reorgenizetion plan under which the domrds ol the San

Francicco Nepa and Calistoge Railway Compeny heve been deposited provides
that a voting trmut ol 2ll the shares of stock in Class A will be created
and shall be binding on all the holders of the stock. The terms and con-
dition= of the voting trust will be determined upon and fixed d7 the ssid
bondholders committee, There has bdeen filed in this proceeding a copy
of the proposed voting trus<. We do not think that the Cormission has
any autbority over such voting trust and we therefore do not deem it
advisable that the Comzission apoprove or disapprove sald voting truste.

During the past ten years the San Francisco Napa and Celistoge
Railway and its subsidiary, Nepa Valley Bus Company, hawve rcported gross
revenue, gross income before deoprecliation cond interes?, interest, dejre-

clation &nd »rofit or loss as follows:=-

Years:
ended: Gross
6/30 :Reveaue

Gross inecome

before intere

est and depre-
clation

e R

Loss
foxr
Year

Interest

s; ESE;,.C>:583.
58,4824
57,460,
564215,
54,842,
53,366,
51,588,
50,175,
50,175,
50,175,

1925
1926
1927
1028
1929
1930
1931
1932
1933
1934

€£O>

250, 534,
234,336,
225,753,
222,050,
223,835,
180,369,
:LES:E,:S&B:a.
101, 945.
97, 635.
88,938,

3 83,989.
61,235,
57,6096,
52,4754
41,987,
2&3,5’2%&0
:L:S’EBIJJ.

1,159.*
6,780
25335

$18,132.
20,6564
25,007.
33,983,
45,147,
584457,
685309
60,176,
679224
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Because of the fact thet the mew corporation kas not yet been
organized we camnot enter a firel order in this matter. It is obvious
that the corporation whick seeks permicsion to issue bonds and stock
should Join in the application. This carn bYe accomplished < rough +‘he
<iling of a cupplemental applicetior. Attached to such appiication

should be & certified copy of tie articles of incorporation. The Con=

mission should also be furnished with & revised trust indenture. If the




articles of ircorporetion end the trust indenture ere modifisd as herein

indicated, the Commicsion finds applicants' proposal satisfectorye
ORDER

The Cormission by itz orxder of MNay 6, 1935 having set this op- N

niication for public hearing on Friday, Junc l4th, and having directed

[§]

a notice of said hesrinmg to be publicked and a notice of caid hearing

%0 be mailed to the holders of bvonds sud debentures of San Franéisco,

Nepe anéd Calictoge Railway vwho had deposited their bonds and dedentures
with the iAmerican Trust Company, depositary under the reorgenlzation

plan filed iz ¢this proceeding, and affidavits having been filed showing
t28% sald notices were published and mailled, as directed by‘the Commission,
and a pudblie he&ring having hcen held by Examizer ¥, C. Fankbkauser on

said June l4th, anéd the Commiczion having concldered the record ia this
application and being of the opinion thet the reorganizetion plan, re-

ferred to in this application, if modified as indiceated in the foregoing

opinion is fair end reasonsble, and the¥ upon the filing of an appropriate
supplemental application in this proceeding it should confer upon the
several petitionera the authority necessary to execute and consummate
sald reorgenization plan, and that until such supplemental application
is filed, this matter be contimued on tre Commission's docket,

NOwW, TEEREFQORE, IT IS HEREBY ORDERED that this amplication
be contizued on the Commissionts docket to give applicents %he opportunity

to filo the supplementel application referred to herein. ,

DATED at San Francisco, Culifornia, this 242 éey of June,

-9 Ii.c-v\i CWWM/
WA 4.,
oy

- Cormissioners.




