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Decision Noe RV
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BEFCRE TEE RAILROAD CQOISSION OF THE STATE OF CALIFORNIA

Arthur T. Nicholls,
Cozplainent,
VSe

Cese No. 3890.

Pacific Gas end Electric Company,
a8 c¢orporstion,

Defendant.

et e N o P e Nt N N et N it e

A.W. Nicholls, in propria persona
C.?. Cuttexn and R.Ww. Du Val, by
ReW. Du Val, LTor defencdant.

BY TH5E COMMISSION:

CPINION

(1)

Ir thls proceeding artaur W. Nickolls who owns eand
operetes the watler system serving Duten Flat, Placer County,
with water for domestic purpoces under the fictitious firm name

zd ctyle of thae Dutch Flat Vater Works, asks the Coxmission to

teroinate an agreement with the Pecific Gas end Electric Company(z)

which covers the leasing of the Little Bear River Ditceh from said
Zlectric Coapany, +o adjust the charges for water delivered by
the Zlectric Company througk the seid ditcek since July 1, 1934,
and t0 direct Zlectric Compesny +to deliver water to complalnant's

reservolir at a reasonsble rete.

l. ZHereirafter referrecd to es Compleinant.

2. 'Eereinafter refexrred %o as Eleciric Compeny.




Complainant slleges in effect thet itke Electric Company
refuses to replace o 30-inch siphon on said ditch which has ree-
sulted 1in excezsive losses snd that the charges Tor water de-

tvered 40 him at the rete of thirsty cents (30¢) per miner's
inch dey are excessive ané unreasonable.

Zlectric Company in i%s answer generclly deriles the
gllegations set forth in the compleint and esks that the com=
plaint be dismissed.

Public hearings held in this proceeding before
Examiner hMacKall st Dutel ¢nd San Freacisco.

The water supply for the so=-czlled Duteh Flat water
Torks is now ead has veez in the pest deperden?t uporn the natural
+low of Little Zeay River Aiverted through Little Besr Rivex
Diter ené suckh sdditional weter zs hes beexz pilcked up by szaid
diteh from relessed water or seepage from ceriain of the Electric
Compeny's transamission cazels crossizg the Little Zeer River
watershed snd £lso froz Alta Power House Forebay. The Little
Beer River Ditca is approximately one and two-tenths (1.2)

miles loag and has o cevacity ot presext of about sixty miner's

inches,(é) haes 2 short section of wooder flume, and spproximately

87¢ feet of 30~inch pipe celled Xary Red siphon. The poor con-
ditiorn of both siructures is ome source of complaint in this
proceeding.

Water is delivered by the &iteh to complaeinant™s presexnt
60,000~gallon reservoir iz Dutch Flst and thereafter is distriduted
to the users through meins, g part of waich is owzmed by complainant

and the remainder owned by the loccl Fire District. Taste weater

3. The xirer's inch izvolved herein is eguivalent to one-Lortieth
(1/40tk) of @ cubic Loot of water per seconda




fronm the reservoir 1s collected in ¢ natursl bacin and used as a
swizmmizng pool during the summer months. Dutch Flat, one of the
oldest townc in the Stete, is becoming eack yeer more of & summer-
resort type of community. In 1934 complaineni's domestic systen
served thirty-eight consumers during the winter moaths end sixty-
seven in the summer period, en aversge of fifty-three users for
the year. 4ll water is furnished on & flat rate basis. XNo charge
aas ever bYeen mede ror water supplied by complainent to the com-
mueity swimming pool whick azs been givern surplus water orly when
availedble,

On dugust €, 1912, an sgreezent was extered into by and
between the Zlectric Company and the complainant, whereby the
Little Zear River Jitch was leesed to complainent ror s term of
Tive yeers at an ennuel rentel of seventy-five dollars (575.00);
oz Octover 1, 1917, arother lease agreement wes entered into by
seid perties providing, smong other things, for the lesse of said
diteh "for the term of one (1) year beginning on the Tirst day of
October, 1917, and therezfter rrom yesr %0 year uniil terminated
by six months® written zotice given by either perty kerxeto to the
other of a desire for sueh termination™ and "for %the vesrly rental
of seventy-five dollars (y75.00) payedle annually in advance."”
ihe agreement further provided thet compleinant shell "at his own
sole cost and expense keep ssid ditel in good order, Tepair and
condition during the tern hereof.” Service is now belng suprlied
to the lessee iz accordance with this latter egreement.

Complainan®t has zmeintained the ditch et his own ¢xpense,
except that at tizes the Zlectric Company has furnished & part of

the repair meterlals and et one time peid for most of the cost of




replacing one of the flumes. The 30-iznch siphon originally ine-
stalled in 1866 is now 4in suck & state of disrepeir that 1t causes
excessive leakege and Ireguent disruption of service, reguiring
immediate replacenent. Complainart contends that the Electric
Company as owaer of the property ic obligated to meke this inm-
rrovezent at Llts oma expernse.

This eatire controversy has been before the Raillroed
Commission informally for the past Two Or more years. NO agree-
ment appesred possible so the problem was submitted Lformelly for
determination. This was brought about immediately as the result

of the hilling by the IZlectxic Compeny for extra weter furnisihed

ct

t2e Dutch Flat Water Works for the six-month period July to
Decexber, inclusive, 1934, to the amount o2 $1,459.08. The re-
ceipts for *the same period from water sgles to consumers of the
sald water works were $707.75.

wihile cozpleinant contends that the Little Eear River
and 1ts diversion rights heve been dedlcated to the public service
through the Dutch ¥lat domestic weter system since at least 1858
and very probebly as early as 1881, vwhen it was first consitructed
primarily for mining purposes, yet the two above referred €0

leases of thais ditecn to somplainent as well as prior leases

<t

Yol
thercof o ais predecessors indicete that for a coasidersble period
of years last past the owner of tae Dutea Flat Water VWorks kes held
only a revocable interest in the use of this ditch.

The naturel flow of Little Zecoxr River is elways insuffi-
clent during the summer snd fall monthe to supply the demezds o
coasumers Of Dutch Tlat \Water Works. In the zpast end watil 1934

the deficiency hes been made up by intercepted seepage end waste

water from upper cenals zzndé works of the Zlectrie Company and by

Ze




occaslional releace from the Zleciric Company's ditches at no
extira charge. ZIZowever, just prior to 1932 the defendent company
had greatly improved its canal trezsmicsion system and delivery
methals in the viclalty of Dutekh TFlat snd Alte Power House by
lining long sections of its ditches, constructing tunnels ané
relocating snd adbandoning certain portions of its carals. Since

1931 the elimination of the use of the Alta Forebay znd sbandon-

ment of @ tro-end-one-nelf-nile seetion of the Eoardman Carel,

a pertion of which crossed tie Little Dear River watershed, has

limitod the water availlable to complairmar+ts leased disek %o

prectically oaly the netural flow of Little Bear River, necessitei-

ing release by delfendent of sufficlent water t0 supply Dutexr Flat

from the waters walch it claims must be withdrawn from the use

of generating power I'ox which weter defendant now demsnds peymente
The record 1s clear that the use of the Little Bear

River Diteh hes Involved @ considereble loss of water ia the past,

which cannot b extirely eliminasted by replacement of the worne-

out Nary Red siphon, the zecessary rehabilitation of this ditex

being estimated by defendent to cost not less than $1,400, using

a l4-inch pipe instead of the present sized siphor, 30 inches in
diametere. It 1c also clear taat loag-established practice of the
local domestic water users under flet retes has resulited iz azn
almost general waste of weter znd universsl disregerd of all coa-
servative uses. The per capita corsumption appeers tobe somewhat
in excess of elght hundred gallons deily, a veryaxceedingly hipgh
rate for such @ cozmunitye.

Complaiznant demended replecexment of the structures on

the Little Bear River Ditch at the expense of defendant and de-




livery of nec¢escsary extrs woter during periods of low rlow withe
out cherge to him although later he sgreed to pey 8 reasonsbdle
price for extra weter provided it was delivered to hizm at & point
where he did not heve *o stand for the excessive trensmission
losses involved iz past relezses. The defendant refused o renew
the siphon and other diteh seructures tecaucse of e xeesslive cost,
but presenteld several elternstive schemes, the last of which ep-
pears fair and recsoneble aad will te gpproved by the Commission.
This proposal is for the Electric Compeny to install st its own
expense & pipe line from its Cedar Creek Canal to the Little Eear
River Diteh, take over aad sssume the obligation of furaisking all
consumers entitled to water directly from sgid ditez and tereto-
fore served by coaplainsnt 22d deliver water to seid complainent
a2t or very neer the olé or new Iuteh Flat reservoir, at which point
the water i to be measured by and et the expence of defexdant at
s price to be fixed by the Reilroed Commission. Furthermore, the
Tlectric Company agreed to meintein that portion of the Little
Zeer River Ditel used by it up to point of delivery and/or
measurement to compleinant, the existing lease to be cencelled.
This pler will protect compleizent ageinst paylng for large ditek
and delivery losses, will eliminate his former expense for cexnal
meintenence, snd will insure a constant supply of weter availabdle
to Dutch Flat throughout the entire year.

4 3-inch line was estimeted to deliver epproximately
fifteen miner's inches ené & 4=-inch pipe thirsy-two miner's inches
at the sald reservoir. From the testimony it appesred that nothing
less than & 4-ineh line shouwld be installed to properly provide
for present and immediate future development. The cost ¢t th

4-ineh line will be approximately $900.




There remains We matter of fixing charges due for extra
water billed compleirsnt for 1934 in the amount of 1,459.08, besed
upon & xate of thirty ceants (30¢) per mimer's iach day. TWhile there
is no doubt that complainant and the represertatives of defendant
who negotiated the lest two leases 0f the Little Bear River Diteh
vaderstood thet the netural stresm 2low and surficient additional
water would be supplied from one source or another %o the Dutch
Fla ¢ Vater ‘orks witaout paeyment therefor %o meet the demend, as
evideaced by pest practice over e great number of yeers and until
1934, nevertheless the lesse itself does not so provide. This
Commission is without jurisdiction to pass furiher upon %he inter-
pretation of this instirument.

The record shows thet the »a2te charged for extrs weter
was arbitrary, that the measurements of the deliveries were neither
relisble nor dependadle and, iz addition, were mede at @ point about
e nile ebove the intake of the Little Bear River Ditez end some two
riles more or less from the Duteh Flat Reservoir, requiring com~
pleinent to pey Tor all seepage losses, resulting in charges for
about two and onrne~hall times the aszount of water actually received.

taough defendent stipuleted that the sctuel amounts of water

chargeable for 1934 n;ay be besed upon the corresponding uses in

the respective months after the proposed pipe line is instelled,
good Jjudgment should dictate to defendant the edvisability of can-
celling the entire cherges for extra water rather then insisting
at this time upon payzent therefor during the period complainant
was and {s still payins the annuel reatal of seventy-five dollurs
($75.00) for the dltehr lesse. Should the defendant, however, elect

to collect for seid extra water, the amounts skhall be determined




upozn the basis ol deliveries Ifor corresponding months for water
furnished to compleinant after irnstslletion of the new pipe liuze
both for water supplied in 1934 end in 1935 to the time said
lire 1c pleced in operstion, cizerges to be computed at the rete
establisked iz the following Order.

Aattenvion is elco directed to the seventy-five-dollar
annucl advance peyment for +the lease of the Little Rear River
Ditekh. 'wWhen the new pipe line is cut into sexvice, edjustment
should be nade of this cherge either by credit for water furnicshed
or to be furnisked compleinsnt or otherwise, assuming of course
thet the installetion of the new line will be completed end in
operation prxior to October lst. Counsel for deferdent hes assured
toe Commission thet this will be donee.

“he evidence submitted shows thet, if compleinsnt will
use due diligence in persueding his consumers 0 conserve their
use oI water ¢nd reduce thelr demands to reasonsble reguirements,
Placing meters on any possible customers who wilfully waste water
or wao refuse to ebide by fair end just rules and regulatioms,
the ¢0st of purchased water should not exceed ithe former expenses
necessiteted by the lesse, operstion cnd meintenance of <he
Little EBear River Ditck, wen said purchased water i1s charged a4
sixteen cents (16¢) per miner's inch day delivered at %he Zuich

fLet Reservoir.

‘Rile there i1s insufficient evidence in the record of
this cese to determine definitely the cherge o be made for this
water by defendent, yet the sbove rete is the one gezerally im
elfect for szlmiler service throughout & large portion of terri~
tory served by the Llectric Compeny. I% should be understood,
haiever, thet in light of the fact thet the future use of water

nder the proposed new method of delivery is baced upon estimate




only sand mey very concideradly in ectusl operation, in order %o
protect the citizens snd weter users of Duteh Flat f{rom aeny re-
sulting necessity of thelr being cessed & heavy increase in
local rates through arprovel of the zhove sixiteen-cent charge,
this Commission will reserve the right to reitsin 1ts Jurisdicetion
in wis megvter end reopen it et any time iz tkhe future for waste
ever modilicatlion in thc following Crder mey eppeser necessary

erg justifiadle.
2 L

Compledi ng been Tiled as entitled sbove, pudbliec
bearings Leving been held thereoz, the metter Zaving been submitted
and vhe Commission now heing fully informed in ihe nremise

IT IS ZERERY ORDZERZD that Fecific Gac and Electric Company,

@ corporeation, be zad it is hereby ordered ené direcied %o in

et 1ts own cost eand expense, witkin sixty (80) days from end sfter

-

the dete of ithis Crder, e pipe line zot less then four inckes in
interna oo sor the conveyance of water from said Electric
Compeny's Ceder Creek Cernal to the Little Eeer River Ditck angd
sball trensport such waters ecg are necessary and required by
artbur V. Nleholls for use of the Duich Flat Water Torks and shall
deliver said waters to & point of meesurezent &+ either of the
existing Dutecz Flat Vater Torks reservolrse.
I7 IS ZERERY FURTHIR ORDERED that Faeific Gas and Electrie

Compary, @ corporetion, upon completion of the installedion s ore
dered in the peragrepk sbove and the commencezeznt of deliveries of
weter thereby to said artaur W. Nicholls, shall <ske over anmd assume

he pudlic utility obligations and lisbilities or supplying water to

11 those entitled thereto directly 2Tom the Little Zear River Ditekr




above the point of measurement and delivery of water to the reser-
voirs of the Dutch Flat Water Werks.

IT IS EEREZY IURTEER ORDERED thet the rate to bo peid
for all of the water delivered to the resexrvolrs of said Arthur W.
Nicholls dy *the Pacific Gas and Electric Company, & corporation,
shall be sixteen cents (L8€) per miner's inch dey.

For ell otker purposes the elfective date of this Ordler

shall be twenty (20) days Ifrom aand after the date hereofe.
Dated st Sgn Frazncisco, California, thls & 5 day
of \-qu.- y 1935,
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