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Decision No.

ZEFQRE TEE RAIIROAD COMMISSION OF THE STATE OF CALIFORNIA
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In the Xatter of the Suspension by the
Commissior oz its own motion of Tates B
filed by E. V. RIIEOUT COMPAXY for the ) Case No. 4028
transportation of grain from Sulsun to

Oakland, Alsneda and San Francisco. )

)

Caxrl R. Schulz for E. V. Rideout Company
YeCatcoen, Olney, lannon & Greene, by Joan O.

Moran for The River Lines
Je E. Lyons and A. L. ttle for Southern Pacific Coupeny
L. N. Bradshaw and G. P. Wadsworth for Sacramento
Northera Railway, and Western Pacific Railroad Company
A. E. Gibaon for Califoraia Inland water Carriers
Conference.

Fo Ao Somers 197 UTANEETE BUGINE8E dssoeistion and as
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ZARRIS, Commissioner.
OPINIOX

E. V. Rideout Cozpany, & common carrier vy vessel cperating

solely on the inland waters of and between poinis in California,
filed certain supplements o iis terifs narming o rate of 51.10

per tor on grain trinsported froz Suisun to Qakland, Alameda

and San Francisco.(*)Both supplements are headed &8 follows: =
"Retez named in tkis supplemert will not apply on Califorxis intra-
state traffic," and contain tke following note = "Applies only

on snipments comsigned in care of wWharver or export termirals and
Cestined to poinis in foreigrn couniries via ike high seas in the

course of foreign cormerce.” The rate to San Francisco is flagged

“Reduction on foreign commerce.” Competiing carriers protested, arnd

(1) Supp. No. 17 to Local Freight Tariff No. leF, issued Xay 8,
1935, effective June G, 1935, from Suisur %o Oaklard arnd Alsmedss
and Supp. Yo. 18 t0 same tariff, issued ¥ay 17, 1935, effective
Jure 16, 1935, from Sulsun to Oakland, Alameda, and San Francicco.
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acting under Section 63(%) of the Public Utiliti;s Act, the Come
miseion on Xay 29, 1935 issued its order of suspensior and investigae
tion, suspending the proposcd cupplcexentis arnd postporing the
effective date thereof pending e hearing to determine their lawfule

ness.
Before hearing had been set orn the suspension ard investiga-

tion oxder respon?e?t, on June &, 1935, filed a "petition for re-
: 2
hearing® thereof, and on June 10, 1935 an order was issued setting

hearing on the suspension and investigation order and on the petition
for rehnearing for Jurne 25, 1935.

Before conslcering the icsures involved hereir it i3 necesw
sary to refer t¢ prioxr proceedings leading up to the present coniroe
versy. In 1933 the Commissior entered upon a gereral investigation

into the lawfuliness of tke rates ard practices of numerocus common

(3)

carriers by vessel, including recpondernt. (Casec 3458.) In pre-
lininary Decision 25867 (April 24, 1933) we found in part as follows:

"The record has disclosed o demoralizecd rate
structure. Shippers are being charged different rates
for icdenticsl service. Secret rebating, illegal dise
criminatiorn, preference and prejudice, anc undue ex-
tensiors of credit are wideezpread. Sorme of these
praciices have been Indulged in directly. In other
cases the carriers have attexpied t0 transmute thele
selves intc private contract carriers for the obvious
purpose of defeating the rates on file with this Cone
niscion. (Iz Re Investigation oxn the Coxmission's own
Yotion of E., V. Rideout Company, Case No. 3429, Decision
No. 25654.)

Practically 2ll carriers maintein two sets of rates.
Ope schedule is on file with the Commigsiorn ard is
ostensidbly applied on purely intrastate traffic. The
other schedule of rates, referred to as the export rates,
apply on interstate or forelgn commerce. The export

{2) Reepondent alleged that the suspencsion and investigation
order was voicd and in excess of jurisdietior because made withouv
due notice arnd hearing, thus deprlving of property without due
process, and because the ratec applied solely to foreign commerce.

(3) The investigatior embraced %those operating common carrier
gervice by vessel between polintes on San Francisco, San Pablo and
Suisun ZBays, and or tne San Joaquin, Sacramento and Napa

Rivers and Petalume Creek and their tributaries.




rates are olso applied by some carrierz upon Iintra-

state traffic, they apparently fecling that becguse

of the difficulty in cdeterrining the essential

characier oF the traffic, violations of theirtariffs

are impossible to detect. lany of the carriers openly

violate their tariffs on intrastate traffic or haul

between points where no rates are filed in the

tariffs. Onthe whole the tariffs are ambiguous, ine

sufficlient and badly in need of revisiorn.”

For the purpose of stabilizing the sitwation disclosed by

the record, Decisior 25867 (April 24, 1933) direcied the carriers
to revise their tariffs to remove ambiguities therefrom and "to
provide rates whick shall be reasonable and sdequate and to épply
between the pointes which they now serve under certificates of
public convenience and necessity or prior rights.” The proceeding
was held open for suck syplementary oxders as aight be found neces-
so>ry. Later complaints were filed alleging rates to be unreasonadly
low and asking that minimum rates be established under Section 32(d)

of the Public TUtilities Act. ?h§se were consolidated for hearing
4 | . .
with the general investigation. With one exception (Rio Vista

Iighterage Compary) all of the rail and water carriers contended
that the then $1.0C per ton rage on grain from Suigsun to San
Francicco was abnormally low. Decision 26406 (October 9, 1933)

directed the boat csrriers t¢0 maintain for the future & rate not

less than 74 cente per 100 pounds ($1.5C per tom) orn whole grain

(4] ine River Lines v. Rio Vists L. Co., Case ©61l7; The River
Lines v, S. P. Co. et al., Cage 3621; The River lLines v,
Fredericksorn, Case 3622; The River Iines v. Hansen, Case 3623;

Re Suggggsion of Pates of Hansen, Cage 3633; General Investication,
Case 8. .

(5) lany years ago the $1.00 rate was established from Souik
Vallejo t0 San Francisco by Southern Pacific Company to neet water
coxpetition. Through an apparent oversight the rate was made
waximur ih applicatior ard thus applied from Sulsun. Unregulated
trucks discovered that this rate developed a sudstantial movement
to Sulsun by truck, where the traffic was turned over to Southern
Pacific Company. This competition, unwittingly fostered, deprived
water ard rail carriers serving upper Sacramento river and the
Delta region below Sacramento of & substantial volume of grain
which ordinarily would move ertirely by rail or water. Development
of this railetruck rovement througkh Suisur forced many boat lines
to esteblish the $1.00 rate, and forced Sacramento Northern ard
Western Pacific railrcade to reduce certain rates. It was found
that corntinuation of tiae $1.00 rate would undoubtedly bring about

S.




(6)

from Suigun to San Francisco. In compliarce therewltk respondent
Rideout Comperny filed the $1.50 rate from Suisuz to San Francisco.
On Narckh i, 1934 respondent applied under Sections 15 and 63
of the Public Utilities ACt for amthority to pudlich and put into
effect upon one day's notice a rate of $1.10 from Suisur tc San
Francisco, Oaklard and Alemeda and & rate of $1.00 to Port Costa, to
apply only on shipmentis of grein originating at points beyornd Suisun,
Fairfield. (Apps. Xos. C. Re C. 1518594 ard 63-9706.) Decision
26973 (April 23, 1934) found that respondent had no tariff om file
on August 16, 1923(§or the transportatiorn of grain from Suisurn to
the points named, having published its first rate ;hereon on July
13, 1935, and also that there was no evicdence of’actual operation
in good faith at the time Section 50(d) became effeciive. Applicate
tion to publish the proposed rates orn one day's notice was denied.
Petition for rehearing was filed, in which respondent stated that it
did not desire to further litigate t@e(ggest:on o: its rights on

intrastate commerce In that proceeding and requested that its applica=

& draptic reduction in the Sacramento=San Francisco rate of waterv
carricrs in oxder to place them uporn a competitive dbasis with rall

and water carriers operating through Sulsun, and would bring abvout
acute competition from other carriers st Sulsun and otker points
walch would split the traffic to suckh an extent that none would be

able to operate profitebly. (Decision 26406,)

(6) The rail carriers were not 80 ordered because they voluntarily

filed applicatiors to establisk the 74 cent rate. (Decisior 26403,
Odober 5, 1933, 63~9226 and 9227. Y .

(7) Supplemen® Yo. 14 to Local Freight Tariff No. leF. This rate
was carried over in Supplexent Yo. 15

(8) Effective date of Section 50(d) of the Public Utilities'kct, vhich
required that certificates be obtalned by such carriers except those

"# % % lawfully operating vessels in good faith under this act as it
existed prior to this amendment, under tariffs and scnedules * * %
lawfully on file with the Railrcad Commission.

(9) As to respordent's right tc operate, the Coxmission has ine
stituted a general invegtigation of the operative rights of cone

mon carriers by vessel on the inland waterways of Califorria. (Cases
Nos. 3824 and '4012.) Such gemersl investigation, to which respordent
ic a party, is now under submicsior and awaiting decision,

4.




tions be amended by permitting publication of the rates witk the
restriction, "Will not apply om California intrastate traffic,”
Rehearing was granted, and in Decisior 27112 (May 31, 1934)

the Commigsion, after relerring to its 1933 decisior fixing rates
(Decision 26406), found in part as follows:

"Local ratez of the volume here proposed between
these pointec were fourd wkolly inadequate, even for
varge~lot quantities, upon a much nore comprehensive
record than in the izmstant case. Tnere is no differentis
tior ir the transportatiorn services of applicant re-

gardlees, of type of rate or intra or Interstate character
of the tmaffic.

Vaile applicant purported to show a profitadble
operation to he possitle under the proposed reduced rates,
we think its8 method of operatior completely fails to
support such a showing. * * * It seems obvious that to
Zrant thesc applications is tantamount to subsidikdng
unregulated carriers, some of vhon are unquestionably
wild-cet operators. TFurthermore, the entire grain
rate structure or the bay and rivers which was to &
considerable extent stabilized by Decision No. 26406
supra, will agah by our own act be reduced to chaoa.

Applicant, having failed to Justify ithe proposed
rares, these spplications should be denied.”

Responcent filed Supplement 1l6to its tariff op May 6, 1935,
to became effective May 7, 1935, purporiing to establish a $1.10
rgte on grain from Suisun to Oakland axd Alameda. This supplement
was headed, "Rates named in this supplement will not apply. on
Californisa 1££ra-etate wrafflc," and bore the nove, "Applies only
oxr shipments consigred to wharves or export terminals in the
cource of foreign commerce.” Supplement 16 was rejecited by the
Commigajior because authority had not first been obtained to make
it effective on‘less than staiutory notice. (Tr., p. 313 Exnidiz
2.)

Respondent then filed Supplement l7,(§a?ing & $1.10 rate on
srain fream Suisun to Oaklond and Alameda. OIThis was filed Xay
9, 1935, to become effective June 9, 1935. Respondent later filed
Supplement 18, naming the same rate frox Suisun to Oakland,

(20) -
Alsmeda, and San Franclsco. This was filed sy 17, 1935, to

(10) Suppiements 17 and 18 are_both headed, "Rates pamed in this
supplement will not apply on Californie intrae-state traffic,"

ané eack contain tke followirg note, "Applies only on shipmentis
corsigrel in care of wharves or export terminels and destined to
Points in foreipg= cowntiries via the higk seas ir the course of
ZToTelpx commerce.® Toe proposed Sar Irancisco rate in

S.




become effecitive Jure 16, 1935. These are the suspendgd Bupple=

ments involved in this proceeding.

Resporndent contends that the Commigsion is without any Jurise

diction dn the matter in that it Iinvolves foreign commerce, that
Congress has delegated authority ir this particular situation to

the TUnlted States Shipping Board, and that the laiter has assumed
Jurisdiction. This contention is based upon the Skipping Act of’
1916 (U.S.C., Title 46, Sections 801 et seq.), and upon Islais Creek

Grain Terrminal Coxp. v. =. V. Rideout, Docket No. 188 before"the
. (11,
Shipping Board. Complaint before that Board, filed lay 9, 1935,

allcged that complainent operated ax export grain terminal at

San Francisco; that Ricdeout "is a common carrier by water in foreige
commerce® between named Califérnia ports, "engaged in the tramsporta-
tion of graiﬁ in the coursge of foreign commerce * % # and not operate
ing az a ferry boat or ocean {transportation,” and subject to the
provizions of the Shipping Act; that Rideout's ”publiéhed rate"

(12)
from Suisun to Cakland and Alameds is $1.10 while the published

Supplexent 18 ig flagged as being "Reduction in foreign commerce.”

(11) Department of Commezce, U. S. Shipping Boasd Bureaw, Divisiorn
0f Regulatioz. :

(12) Supplement 16, naming such rate, was filed with the California
Cormission Lay 6, 1935, to become effective May 7, 1935, and was
rejected by the Coxmigsion or Xay 6, 1935 (Exkivit 2) for reasors
heretofore stated. The Shipping Board coxplaint was dated May 6,
1935, verified May 7, 1935 arnd filed May 9, 1935, Counsel attaches
no significance to the rejection by the Californis Commission of
Sucgement 16 on Xay 6, 1935, "Jor the ressor that the rate was
vublished. The letter of transmitial statee that 1t was published
for toe information of the Commiseion. It is my understanding
that the Commission has no jurisdiction over foreign rates, and the
rjection by the Commissioz could not alfect the rates om foreign
commerce.” (Tr. 32.) Supplement 17, naming the same rate, to
become effective June 9, 1935, was filed bYecause of "an excess
of saution. I wanted to do everything that I could conceivably
t0 have this in so there would be no guestion about it, and after
publishing it or one day's notice I then republished it on 30 days
notice. I wanted to be sure that tze supplement was accepted by
the Commission = not that I thought it was recessary that it skhould
be, but because of the effect that it migkht have on the shipping
public.* (Tr. 33.)




rate from Sulsur to Sax Francisco is $1.5C, being discriminatory,
end that a nondiscrimirnatory rate to the latter point would not
be in excess of $1l.10. This complaint was originally drafted by
counsel for Rideout. (Tr. 25.) It was £iled by Islais Creek Grain
Terzinal Corporation on May 9,.1935. The Skhipping Board made
service upoh Riceout, and the latier's counsel then prepared and
caused to be filed ar answer and a Joint aclmowledgment of satiza-
faction of complaint whereuncer Riceout agreed "to publish and
maintain rates from Suisun to San Francisco not in excess of the
rates concurrently mainteined by it for like trarnsportation to
Ozkland and Alamedsa," or $1l.1C per torn. Attached to the acknowledge
zent of éafiéfaction was & copy of Suppleﬁcnt 18, under suspension
in this proceeding. On June 8, 1935 the Shipping Board wrote tke
following letter to the various parties interested in that proceeding:

*"This has reference to (1) tke complaint in Nos. 188
filed by Islais Creek Grain Terminal Corporation regarding
the lawfulness of & rate of $1.50 per net ton charged by
2. V. Rideout for the tramnsportation of grain from Suisun
to San Francisco, Californis, when consigzned to wharves
or export terminals in the course of forelgn commerces
(2) ackmowledgment of a satisfaction of ¢complaint joimtly
filed by couplairart and defendant whereunder defendang agreed
to publish and maintair rates from Suisur to San Francieco
not In excess of the rates concurrently meinteained by 4t
for like transportation to Oakland and Alameda; and (3)°
petitiors of Califorrnia Transportation Company, Sacramento
Navigation Company, Fay Transporiation Coxpany, Southern
Pacifie Company, Western Pacific Railroed Company, Sacramento
Worthern Railway and California Inlard Water Carriers'.
Conference for rejecticn of tariff or suzpension of xzte of
$1.10 per tonr published in supplement No. 18 to Local
Freight Tariff Wo.leF of 2. V. Rideout Coxmpany, effective
suane 16, 1935, on grain from Suisun to Cakland, Alaxeds
and San Francisco when consigned in care of wharves or eXe
port terminals and destined to points in foreign countiries
vie the high ceas in the course of foreign commerce.

In view of the acknowledgment of satisfaciion of
~complaint hereirbefore mentioned, the Department will enter
an order dismissing the compleint, Carriers by water engaged
in foreign commerce arc not required to file tariffs with
us and we lack the power (o suspend their rates. Consequente
1y the supplexent in question will be retairzed in our cor-
respondence file merely as o matter of general information.

7.




Any guestion as to the lawfulness of rates applicable
for transportation in foreign commerce may be the sube
Jeect of complaint as contemplated in Section 22 of the
Shipping Act of 1916.

. Very truly yours,
(Sigred) E. S. Brown,

H- S. Brom, Chief,
Divisior of Regulation.®

The coxmplaint was disxissed by the Department of Commerce
on June 12, 1935. Respondent contends that the Shipping Board has
agsumed Jurdisdiction by accepting the acknowledgment of satisfaction
of coxplaiznt, anc that such jurisdiction appears from the last para-
graph of the letter quoted above, It is there stated that while
tariffs are not required to bhe flled ard the Board lacks power &0
suspend rates, "any question as to the lawfulnecs of rates applicable
for transportation in foreigrn commerce zay be the subject of complaini
*ox W W Reapondent srgues that it is incornceivable that the Shipping
Board may remove discrimination while the Rﬁilroad Cormigsion may fix
specific rates, as this would be & conflict §f'authority, and that

the test to be applied is whether Congress has entered the field.

Unlted States Code, Title 46, Section 80l reads. in part

as followa:

"The term ‘'commor carrier by weter in foreign com-
merce'! means & cormon carrier, except ferryboats riune
ring on regular routes, engaged in the trarsportation
by water of passengers or properiy between the United
States or any of its Districts, Territories, OYr posSe
geasiors ant & foreign country, whether in the import
or export trade: DProvided, That a cargo boat commonly -
called ar ocear tramp shall not be cdeemed suck 'cormon
carrier by water in forcign coxxerce.'¥

Tnder Sectiorn 3816 no common carrier by water in foreign cone

merce shall make ary charge “"which is wnjustly discriminatory between
shippers or ports, or unjuzﬁly prejudicial to expornters of tpg‘United
States as compared with their foreign competitors," ard the 3Board may




ter such Tate to ke extent necegsary to correct an unjust dise
crizinatior oX prejucdice arnd may order the carrier te discontinue

collection thereof.
~,
Section 832 reads as follows:

"This chapter shall not e constmued to affect the
Dower or Jurisdiction of the Interstate Commerce Cormission,
nor to confer upon the board c¢oncurrent power or jurige
dietion over any matter within the power or Jurisdiction
of such commission; nor shall this chapter be construed
0 avply to initrastate commerce.” (LTpResSis addede)

The only witness c¢alled by respondent was its counsgel, from

vhose testimony it iz clear that respon%eng's vesscls operate exe
13
clusively between poirnts in California.

(1] When asked if respondent operated ary vessel between & port
of the United States and a foreign port, the witness siated:
"The termini are both in tkhe United States, the commerce heing in

tne course of foreign transportation.” Ee further testified as
follows: X

_— Does E. V. Rideout Company operate any vessel as a
comzon carrier in the import or export trade? A Yes, it does.

Q 3Between a port of the United States ard a foreign port?

A He operates vessels in foreigz trade, in export trade to foreign
ccuntries, yes.

¢ Iz otvher words, you contend that E. V. Riceout Company
is sctually engaged in operating = vegeel between San Francisco,
for example, and a point in Australis, for example? A I already
explained that the termini of Ricdeout are both in Californis, dut
the trade is export trade to foreign couniries.

will you specify the points bhetween which 2. V. Rideout
operates? A I cdon't knmow the poirts betweern which he operates.
I think a frapk answer for the purpose of this case would be that
the traffic involved is both operated from Suisur to San Francisco
ard from Suisun te¢ Qaklerd, and frox Suisun to the other East Bay
pointe of Rerkeley and Alameda.

¢ In other words, he operates exclusively upon the inland
waters of the State of Califprrnia? A His vessgel carries freight
physically on the waters of the State of California between texrmini
in the State of Califorria.® (Tr. 48«49,)




On the face of the suspended supplements the rates namecd thereirn will
rot apply on intra=ztate traffic. Respondent has made no showing as

to the nature or possidle status of the grain shipmenis to which the
suspended rates are Iintended to be applied. Eowever, witness F. A.
Somers, Fresicdent of the San Francisco Grair Trade Assoclation testified
in part as follows:

"k % # gy a matter of actusl practice it is very rare
that a ceriain speclific lot of grain, gpecific as to the
rumber of bags, and the identity of every kernel of the
gralr comes under an export rate, as we nave had them in
the past, and bhas gone to foreign poirts withoult some
consicderation of change in character or blending with
?ther gr?dea, or being cleaned or sometking of the kind."

Tr. 36.

_ "I would say that in practically 75 per cent of the
various movexents of export parcels, or at least a portiocn
of such receipis which might move in under an export rate,
would find a domestic market either by way of screenings
or light weight barley, or damaged rejecticms." (7Tr. 27.)

"In fact, in one case that we had occasion to look up,
there was grain moved to San Francisco to the export
terzinal here, which is supposed to operate only for export
business « bought by an exporter = wvery large quantities
of 1t, several thousand tons, with the full irtent arnd
purpose of selling that in Britisk markets. A charged
concdition lowered the market there, and our home market
advanced, and all of that grain was used within tke Sitate
of Califoraia, going out by rail and truck Irom that
terminal.® (Tr. 3'7.?

In Ore-Yash. R. & Nav. Co. v. Straus, 73 Fed.(2d) 912, which

involved the sulficlency of a complaint seezing to recover inter-
state rather than intrastate freigat ckarges on grain shipments moving
by rail from Oregon points to Portland on the ground that such ship-
zents were 0 be itransshipped by vessel to otzer states and foreign
countries, the Court stated as followa:
"Unéer the deciszions, it is clear that two elements
are indizspensablc to constitute an interstate or foreign
shipment:

(1) There must ve a thoough and continuous movement
from one stxke to another, or to a foreign country.

(2) There must be, ai the time %that the movement i3
started, an intention that the shipmenits skall be inter-
state or foreign, and this intention muzt be carried out.
In a word, there uust be the intent arnd the event."®




Vhen asxed by counsel for respondent whether there would be
any difficuliy oz tae grain trade in applying the ciffereat basis
of rates, assuming the law to be that the intent of *he shippexs
at the time the grain moved froz its point of origin determined

its interstate character regardless of its subsequent digpoaition,

Witness Somers replied as follows:

“# % % the question i3 fallacious, because it could
not be put into absolute practice, to prove waat 3 man's
intent was. I£ a lot of grain was bought %o £ill a
certain order with, for shipment to Great Britain, and
ordered to the Islais Creek Grain Terminal, and there
was an export rate im effect, I would say it would be
perfectly proper 1 that identical unchanged lot of
grain, wa3 forwarded eventually to Great Eritain, *that
it should enjoy the benefit of any export rate, dut in
practice « some years it bas been nearer 90 per cent
than 75 per cent - it has bYeen found that grain waich
had to be cleanecd or blended, or screened, or in 3ome
way lost 1tz identity; +the volume becomes anotiaer lot
of grain, which in its final analysis could not, to its
fullest extent, enjoy an export rate, because some of
it found a domestic marketi. (Tr. 46«47.)

A8 10 intent Witness Somers testified further as follows:

"¥ % * g man wiih good inteat sells a large quantity of
grain for export to a certain foreign merket. With
entire good intent he duys grain in the country and orders
it to & terminal on San Francisco Pay. There is an
export rate that is to his advantage, and he naturally
ceclares it for export, and pays the export rate. Some=
times he haz tae advaniage of noldizng i: on the cars

for damage” (dexmurrage) "for a longer period taan the
customary 48 hours, which is also an advantage. After
the grain is there, it might be brought iz at harvest
time and sold December shipment. Conditions may change,
the grain might possidly be cancelled - that sale on

the other side, as we call it, and resold for consumption
in @ local bariey or feed mill.

2 You nmean whez it i3 at the export terminal? A At
the export terminal, awaiting some final destination
movezent," (Tr. 45.5

From the record herein we taink it is clear that by far
the greater proportion of the graim moving to San Francisco Bay
terminals from interior points through Suisun by vessel is iz fact

80 moving in Intrastate commerce. 3By its terms the Shipping Act

1l.




i3 not To e construed to apply to intrastate commerce, Even though

some of such grain may de moving in foreign commexrce, under the
facts showm in tais record we do not believe that respondent is a
"commonr carrier by water in foreign commerce"” within the meaninz
of 46 U.S.C.A., Section 801, supra, and we have Dbeer cited to no
case which conatrues that act as conferring Jjurisdiction upon the
Shipping Board over the rates or operations of common carrier
vessels operating waolly beitween points in ome state. As to

Iglais CreeXk Grain Term. Corp. ve. Rideout, Docket Yo. 188 bvefore

that Board, the entry of a dismissal order taerein does not appesr
to uzs to be azn assumption of Jurisdiction over the rates of
regpondent. Yo opirion was rendered in this uncontested case, and
the circumstances under which the complaint was drafted, filed,
and "satisfied" have already been mentlioned.

For the purpose of this proceeding, however, it is ire
material whether or not regspondent's jurisdictionzl contentions
are correct, and the szuspended tariff supplexzents must nevertheless
be cancelled and rejected., If this Commission has no Jjurisdiction
over tne operations to be performed under the suspended rates the
supplements should rnever have deen filed as supplements to an intra-
state tariff. 7o perrmit such cupplements to remain ag part of
the official intrastate tariff would not only be improper dut
might tend to mislead shippers. As to operations over which this
Commission has Jjurisdiction, to permii the suspended rates 4o be
arplied thereto would demoralize the entire grainm rate structure
on the bay acd rivers, waich was to a considerable extent stabilized
oy Decision 26406. We have heretofore found a rate below $1.50 to
he upreasonably low (Declsioms 26406 and 27112), the record shows
that there has been no zubstantial change in the conditions whicn

led up to Decision 26406, and respondent has made no showing of any

12.




nature a3 10 the reasonableness of the proposed rates, For these
rea3ons also the suspended tariffs must be ordered cancelled and
rejected. IZ the rates under suspension be applied on operations
over weich thiz Commissiorn nae Jurizdiction, respondent will not
only be sudbject to the penalties provided for in the Pudlic
Utilitlios Act, but may be required to collect from shippers the
cifference betweezn sny unlawful undercharges and the tariff rate.

(Re_Allen Broz., 37 C.R.C. 747.)

Respondent also contends that the order under which tkre
rates were susperded was in exceas of jurisdiction because made
without due¢ notice and hearing, that under Section 63(b) of tue
Public TUtilities Act, "there i3 only one way in waich the require-
zent of reasonablé notice may be dispensed with, and that is by
entering on an inveatigation of the rate attacked” (Tr. 12), and
that "no such investization has been made in this case. There
has been no investigation instituied, notuing done, in conforaity
with this gsection of the Act, * % *," (Tr. 1l,) Tkis contention
is without merit.

Section 63(d) provides iz part that when any schedule is
filed wnich does not result in a rate increasc, "the commizsion
shall have power, and it 1s hereby given authority, either upon
complaint or upon its own initiative without complaint, at once,
and 4 it 80 orders, witcout answer or other formal pleadings by
the interested public utility * * *, dui upon reasonable notice,
to enter upon a hearing concerning the propriety of such rate, * % *
and pending the hearing and tae decision thereon such rate, * % %
shall not go into effect; * * %"

In this proceeding an order of suspension and investigation
was issued(lf>followed by an order setting for hearing, and this
(I4] 1nis ozder, entitled "Order of suspension and investigation,"
states that the supplements were filed, and reads in part as

follows:

"It further appearing that the Commission has received PrOe

13.




and a notice of hearing wasz sent to the interested partiez more

than ten days prior to the hearing.

To summarize, this case rmust be decided upon ome of two
issues: firat, if the Commission iz without Jurisdiction over
the traffic to be moved under *the suspended rates, to perait the
supplements 10 remain a3 part of an intrastate tariff would be
improper and misleading to saippers; Becond, if the Commission
25 Juricdiction, the record affirzatively shows that there has
been no substantial change in conditions since our prior decisions
establishing a higher mirnimm rate and finding leaser rates +o
be unreasonably low, and no showing has been made herein that the

proposed rates are in fact reasonably corpensatory.

tests from competing common carriers, alleging among other
taings, that the proposed rates are unreasonably low, deirimental
to thetrinterests and in contravention of this Commission's

order in Decision No. 26406 of October 9, 1933;

It further appearing that the rights and interests of the
public may be injuriously affected by the proposed schedules and
it being the opinion of the Commission that the effective date
thereol should be postpozed pending a hearing thereon %o
determine their lawfulnessg; % % *,

The order taen provides that the operation of the sup=
vlements be suspeaded and the use thereof deferred,




ORDER

B. V. Rideout Company zaving filed Supplements 17 and 18
to C. R. C. No. 9, Local Freigat Tariff No. l-F, the Commission
naving issued itg order of suspension and investigation wherein
said supplements were suspended and the effective date thereof
postponed pending a hearing Lo determine theix lawfulness, ordexr
setting for nearing naving been isaued, notice given to interested
parties, and hearing having been had, therefore, based upon the
foregoing opinion and the findings conained therein, and good
cause appearing, IT IS EEREBY CRIERZD as follows:

(1) That said Supplements 17 and 18 are hereby cancelled
and rejected.

(2) That a certified copy of the order herein be attached
o the official tariff file of said Z. V.Rideout Company.

(3) That our order of suspension and investigation herein

is heredby vacated and set aside and this proceeding ia herebdby

discontinued.

The foregoizg Opinion and Order are nereby approved and

ordered filed as the Opinion and Order of the Railroad Commigsion

of the State of California. R
Dated at San Francisco, California, this _// day of

July 1935.
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