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SEFORE THE RAILROAD COLQISSION OF THZ STATE OF CALIFORNIL
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C.P. Cutten and W.R. Dunn, for Pacifie
Gas anéd Elec¢tric Companye.

MeCutehern, Olney, Mennon & Greene, by
Carl I. Wheat, for Califorries Water
Service Companye.

Raymoné A. Lecngrd, for E.W. Eill and
Berkeley Olive Assoclstion and
Thermalito Irrigation District.

Hubert Townshend, for Thermelito Irrigetion
Districte

S.7. Earding, for Berkeley Olive Acsoclation.

© Garrett V. lcEnerrey, by Wm. L. McGinness,

for Parrott Investmernt Corporstion,
Intervenerse.

Cuskhing & Cushing, by Delger Trowbridge,
for Noel Sullivan, R.De. MCELroy,
Thomes 3. Doyle, Q.K. Cushing, as trusiees
wader the lest will and testament of
James D. Phelan, deceessed; also, for

Mary Loulse Phelen endéd alice Phelan
Sulliven Corporestion, Interverers.




ware & Ware, by Allison Vare, for
Chloe G. Estes and Estes heirs,
as Interveners.

Eerbert W. Whittern, for W.C. Stevens
and Albert Estes, Interveners.

H.P. Dechant, Assistant Solicitor,
Depariment of Agriculture, for the
United States ard United States
Department of Agriculture.

Jerone D. Peters, for Celifornie Lands,
Incorporated.

George F. Jones, City Attorrmey, for
the City of Oroville.

WEITSELL, COMMISSIONER:

OPIXNXIOKXN

Applicetion No. 13429 originzlly was filed in 1926 and
involved the sale by Pacific Ges and Electric Company of several
of 1its weter utilities to Californie Water Service Coapany, in-
cluding thaet water works supplying domestic service in the City
of Oroville irn 2utte County, as well as the selling and trans-
POTting of water Zor agricultural irrigatior purposes to a
considereblie acreage in and about Thermalito.  The Comxmission

authorized the above traansfers in Declision No. 18037, dated

Yareh 2, 1927 (29 C.R.C. 425) end in Supplemental Decision

No. 18101, issued arch 24, 1927, reguired the above parties
to submit to this Commission, for its approval, the quantity
of water which the Pacific Gas snd Electric Company was obli-
gated to deliver to the Califormia Water Service Compeny under

the sales contract, to be based upon the water use of the yeser




1927.(1) It is for approval and determination of the specifie
axount of water to be furaished the loceal Oroville watex company
that this supplemental petitioz in Application No. 13429 is now
before the Commission.

Eowever, in Application No. 8140, Decision No. 11887,
dated Apzril 4, 1923 (23 C.R.C. 317) this Commission theretofore
bad authorized the sale of the Thermalito irrigetion and domestic
water system, then owned and operated by Pacific Gas, to the
District in accordance with the provisions of an agreement for
tae sale thereof under date of July 13, 1922, in which, among
other things, Pacific Gas agreed to supply end deliver to said

District 9.1 second feet of water Ifrom no specified or restricted

source, for which the District agreed to pey a fixed sum whether
or not the full amount of such water was actually used by land
owners and residents of seid Districts Iz the sale of the
Oroville domestic water system %o the Water Company, Pecific

Ges 1n 1its Oxoville Water Contract attempts ané purports to
restrict the waters to be delivered %o this District by both
Pacific Ges and the Water Company to waters emanating only from
tae so=-called "Niocene Water Right." The District has protested
against any deterzmination of the pmount of water Paclfic Gas 1is
obligated to serve the Water Compeny which would Interfere with

and limiv 1its contract rights as heretofore approved by this

les The Sales Agreement under date of December 7, 1926, by and
between Pacific Gas and Zlectric Company and C.B. Jackson, amended
to substitute for the letter the California Water Service Compeny,
hereafter will be referred to as the "Oroville Water Contract.m

The Thermalito Irrigetion District will be refexrred to as the
"District."”

The California Water Service Company will be designated as the
"Water Compeny™ azd the Pacific Gas zxd Electric Cozmpany will be
referred to as . "Pacific Ges.™




Commissione In additiorn to this, said District has petitioned
under Section 60 of the Public Utlilities set to intervene in

Applicetion No. 13429, and, under Section 64 of sald 4Act, de-

mands further that so much of Decision No. 18037 es purports
to relieve Pacific Gas of its obligations ang 11&1}1]_1‘5133 8% 8

| pudblic utility in the furrnishing and/or causing to be delivered

%o tle District of the waters to which 4% 4s entitled under its
above contract of April 4, 1923, be set aside, The District
also demands tkat no defirnite raximum quantity of water to be
supplied by Pacific Ges to the Water Compary be fixed dy *this
Commissione

This petitior of protest and interveation will be-ac-
cepted and givez due consideratione

Protest also was filed in Application No. 13429 by
Berkeley Olive Association,(z) now an incorporated organization
of dnd owners growing principally olives ard whose holdirngs com=-
prise spproximately 600 acres of land owred iz severalty dut
managed through %the said Berkeley 0lives TUpon the basis of cor-
tracts entered into by Zerkeley Olive and the Pacific Ges and
also by their respeciive predecessors in interest, this protestant
asks the Commission to issue ro order or decisiocn which would
limit or determine that the only waters wiaick Pacific Gas azd the
Water Compeny are obligated to serve it are to be resiricted to
Mlocene Diteh »ights.

Thils protest and petition in intervention likewise will

be accepted and given due consideratioz.

Ze Iereafter Berkeley 0live Associstion will be referred to as
"Berkeley Olive."




Case No. 3292:

Thls case flled bdy Zerkeley Qlive against Pacific Geas
and the Weter Compeny, iavolving in genersl similar matters, has
beex consolidated with the above iApplicetion No. 13429 for hear-
irg aad decision. It is slleged in the complaint thet the de~
fendents in the yezr 1931 felled snd refused to deliver to it the
apounts of water to wihich 1t was entitled; that it was forced %o
exter into @ contract with defendants to obtain its full entitle-
ment of water during said year, for which it was zlso forced to
ray sdditiozal and at & higher and unreasorable rate; and that .
in the delivery of water during seid year it was discriminated
ageinst by defendants becesuse other consumers received an ade-
quete and setlsfactory supply of water et no extra, additionsl
and/or incressed cost. Reperetion is demanded from the Water
Company to the exteat of £291.l1l whick 4s the full amount paid
for the extra water delivered. Request is made thst this Commis-
sion declare the waters of the Vest Branch of the North Fork of
the Feather Riverts) during pericds of low flow heretofore
have been dedlcated by Pacific Gas to the pudblic use of the con-
sumers under the Powers Canal(4) %0 the extent necessary to pro-
vide them witz sufficient water to irxrrigate adequately their
lands at any and 2ll seasons of each end every year.

In Applicetion No. 13429 ané also in Case No. 3292 the

following parties petitiozed to intervene: The United States of

3. Herearfter referred to as ™Vest Brench.”

4. Powers Canal takes out of the lower end of the MNiocene Canal
at the teil-race of the Coal Canyon Power House.

Se




America and the United States Department of Asgriculture; Psrrott
Investment Corporation; Noel Sullivan, et al., es trustees under
the last will and testament of James D. Phelan, deceased; Mary
Lovise Fhelan and Allice Phelan Sullivazn Corporztion; Chloe G.
Estes and certain Zstes helrs; W.C. Stevens and Albext Zstes; and
California Lands, Incorporated. Tals grour of Iinterveners has

irrigated lands receiving waters diverted from Big Butte Creek

or Zutte Creek,(s) a direct tributery of the Sacremezto River,

aré, in genersl, all sllege thet any ernlargemeat oI the ecntitle-
ments of water users in the vieinlity of Oroville to waters othex
than those confined to the liioceze right will deprive thexz of
vested interests heretofore esteblished azd enjoyed continuously
for e great number of years last paste.

The Parrott and Phelen interests own 25,000 acres, more
or less, of lexds, none of whick i1s riperian to Butte Creek but
is ripsrian to the mein Sacremento River. These partlies ¢ol-
lectively claim rights to divert epproximately 2,000 xirer's
inches of foreign water from Zutte Creek zt axy and all times of
the yeer vher available. The federsl goverament owns and oOp-
erates a plent introductlion station on cextein lands heving di-
version rights ¢ this foreign weter Zrom Butte Creek. Tre
Estes heirs and others including California Lands, Incorporated,
clein to be entitled to water from Zutte Creek.

Tne leads of these interveners are in a watersked
foreign to the Feather River. The’West Brench debouches into

the main Feather River above the City of Oroville. The confluerce

S« Hereafter referred % as "Sutte Creek.™




of the Feather Diver with the Sacrements River is many miles be-
low. TWaters diverted by Pacific Gas from the West Branch in-

clude certain natursl flow and the storage from Round Valley and
Philbrook reservoirs which are passed through DeSablia and
Centerville power plants acd spilled izto the foreign watershed
of Butte Creek from which this latter group of protestants ob-
tain their irrigation water.

These interested parties will be permitted to inter-

vece 1n the above entitled proceedings.

Public hearings ir these consolidated metters were
held in the City of Oroville begirring September, 1932, The
delay in their presentation to the Commission was occasioned by
the Lact that both the District end the Berkeley Olive hed filed
complaints in tie Superior Court of Butte County agains:t Pacific
Gas and the Water Compeny to obtain & determination of their
Tespective rights to wavter under their various comtracts, but
the plaintiffs later withdrew the civil cases and attexmpted to
submit substentlelly the same issues in these proceedings before
the Commission.

AT the outset L% should be stated that the Commission
is without power to meke & determination of the water rights
claimed by the various interested parties. In considexring the
issues, which I dellieve are here properly preseated, it should
be borne in mind thet the Commission's onrly fumction is to
regulate thet water service whici is pudlic utility in character
and, incideatal to that function, to determine when necessary
the exteat of the dedication of water to the public use.

In order to present properly the existing service con-

ditloas, 1t will be necessary to show as briefly as Possible the




kistorical background of water operations in the area involved in
these proceedings as disclosed by the record.

Originally, the canals and ditches now supplying Oroville
ard vicinity were constructed for mining purposes. After 18E€,
water was served to the Thermalito area for agricultural end
domesti¢c uses. The City of Oroville is situated upon the Feather
River fifteen miles below the confluence therewlth of the West
Sranch. In 1858, one Dewey filed on the upper reeches of %tk
West 3Branch and constructed a diteh with a capaclity of thirty
second feet for mining purposes. Iz 1859, a group of mirners, in
order to obtain cheaper water, built & ditch taking out of tie
West Branck at a point one axnd & half miles downstrean Lrom the
Dewey diversion and havirng & claimed capacity of ten second feet.
This diteh is now called the Mirers. The original Zendricks
Diteh was built in 1858 and carxied water for nmining purposes
elso from the West Brenche Iz 1870, e second filing was xzade -
for this diteh, now cleinming 2 capacity of 1235 secoznd feet. In ‘

the year 1873, the Cherokee Liinirg Coxpany, operating at that

time on Butte Creex 1n the vielznity of Zell Towz, acquired the

s of the WestV
Branch into tke Zutte Creek and the Sacramento River wetershed.
In 1877, the Cherokee ILlining Compeny built tihe Rouzmd Valley
Reservolir storing ebout 880 sere feet on the West Branch %o
regulate the flow for mining in Butte Creek.

The Mlocene Diteh, constructed adout 1865, hac a

capecity of sixty second feet, taking out of the West Eranch
lowest on the stream in point of diversion but conceded among

all interested parties nerein to come into entitlement next




after the Dewey and Viners rigats. Itc purpose was to convey
weter for mining purposes as far es Thompson's Flet in the vicin-
ity of Oroville, some thirty-Tive milec alozg sald diteh from
point of diversion. This caral did not convey wetier into the
forelegn Zutte Creek watershed. Along the line of the Miocene
Ditek water 1 rur througa the Lime Saddle Power Plant about tex

miles froz the diversion point. Eleven miles farther downstrean,

the water sgein is run through the Coal Caryor Power Plant, tke

present termination of the Niocene Carel. From the tail-race

of this latter plent, the Powers Cenal takes out, carryicg water
to balancing reservoirs locected immedistely ehove and adjaceant
to tke City of COroville. .4ilong the line of the Powers Ditcr,
water iz delivered mainly for irrigation purposes 0 meny con-
surers, chlef of walch ere the Derkeley Clive, Rancho Golden
Grove, Thermalito Irrigetiorn District and Tadle Mountain
Irrigetion District.

6)

In 1902, Oro Tater, Light end FPower Company( ac=

geired the Nlocene Canal and eppurtenant water rights end in-
stelled & small hydro-electric power plant at Thompson’s Flat, .
whick 1+ abendoned sfter some five or six years' operation. Iz
1906, e Lime Saeddle Plant end in 1907 the Coal Ceanyor Power

Dlant were bdullt by tais compaay. As fer as ascertaireble fronm
the evidence, the originel Powers Ditez obtained its weter by

diversion from Dry Creek in the Feather River dralnasge basin at

2 point some ten miles adbove 1tz present headworks at the Coal

Canyon Fower ZHouse exnd prodably supplied the firxst irrigetion

6. 0Oro Water, Light und Power Cozpany will be referred to
herealfter as the "0ro Compary."




and domestic dltek water service in the Thermalito ares and the
City of Orovilles Ix 1917, Pacific Gas acquired the Oro Company
properties and sssumed the obligations of +the latter to serve
water for 1rrigetion and domestic purposes in and iz the vieialsy
of Oroville.
The weter rights involved herein, now all owned by
Pacific Gas, in oxder of priority as corceded by parties inter-
ested hereln, are as follows:
l. Dewey end Mizers right, originally

separate but now consolidated as &

single right; diversiorn point highest

on viest Branch; clainm combined present

right of 30 cubic feet per seconde.

Jdiocene right -~ second in entitlement

but lowest on West Branek in point of

diversion; opereting capacity ~ 38 cubic

feetl per second.

Hendricks right - third in priority =-

operating capacity 120 cublc Lfeet per

second; point of diversion midway bee

tween origlnel Dewey and Liners head-dsn

and also above ldocere headworks.

The terraln near the headwaters of the Test Eranch is

such that upper-strean diverslons tkerefrom mey be carried over

and spilled into the Eutte Creek watershed, as wsc actually done
in the early mining deys dy the Cherokee Nining Company and now
followed by Pacifle Gase. *0 Company acguired the Hendricks Canel
and Tights dut soon thereafter sold them %o Velley Counties Power

\
(7} 1n 1906, the ditek was extended to the Butte Creek

Comparny.
Cenal. 7Valley Counties acquired the properties including water

rights and ditches of the old Cherokee iining Compeny exnd di=-

7. Valley Countles Power Compsny hereafter will be referred to
as "Talley Counties.”




verted water under the Dewey, Liiners.and Hendricks rights to op-

erate two power plents located oz Butte Creek - Centerville Plant

and DeSebla Power House. The Centerville Plant, lowest on the
stream, was cozstructed in 1899 by Butte County Electric, Power
and Lighting Campany and sold in 1902 to Butte County Electric
Compeny exzd during the same year acquired by Valley Counties.

The second and upper project, the DeSabla Power Plant, was buil?
by Valley Counties in 1902. Cerntral Califorrie Gas and Ele ctric
Company, in 1903, purchesed these properiies and thereafter solld
then to Pacific Ges, the present owner and operator. FPuilbrook
Reservolr was consiructed in 1926 by Pacific Gas and put ircto
service in the following year. This reservoir impounds weaters
of Fhildrook Creek, a tributery of the West Brezck, to the extent
of 5,000 acre feet and primerily is used to irncreese the available
summer flow of the Dewey-Miners right for the generation of Dower
in the DeSabla and Ceaterville power plants.

The urnderlying and Zundamental issue in these cases is
the dedlcation of the sbove waters end the amounts thereof to tae
Oroville aree, upon disposal of whick the other cleims reedily
nay be determined.

There 1s evidence that, when the Qro Compaxy erntered
into 1¥s contract witk the predecessors of the Berkeley Olive,
it owned and controlled only the Miocere water righis and whether
cepable or not of abllity to provide all water required for its
service obligations must be considered as bveing limited to Miocene
Tigkts. The Dewey, Miners end Eezdricks water rigkts were in con-
trol and possession ofcther interests at the time the conirects

coverirg the lands now managed by the Zerkeley Olive were entered




into originally ard these Dewey-liiners waters unguestionably were
divexted into & lorelgn wetershed. There were tnree contrecis

involving the waterr now surpllied to Eerkeley Olive. The origirnal

(e)

sgreement of Septexmber 25, 1912, was by and beiween the Oro

Compeny and 3.2. ieek and Z.S. Johms and provided for the delivery

of thirty-two xiner'c inches of weter and 2éditiornal smounts if

and vien availeble. DPeyment wes to be mede only for water &ce-
tuelly delivered by the compesany if @ shortege existed altaough
the irrigators were reguired to pay for the eztire thirty-two
minexr®s inckes the sum of four hundred andé eighty dollars ($£4E0)
17 avalleble znd whether used or not. 4in agreement dated
December 31, 1912, betweez ithe adbove pé:ties provided for de-
livery of water to the extent of sixty-eight miner's inches to
additional lands scquired or to be scquired by leek and Johrs.
Similerly, there was & contract dated September 25, 1912, with
tae Q0ro Compsny and C.Z. Eotle providing for one hundred miner’s
inches of water. In the first Xeek and Johns cortrect and in
the Zotle agreexment, there wos & recital to the effect that the
Oro Compery was "the owner of the Liiocene Ditch.™ In the later
KeeX and Joins agreement, thls recital was modified a2s follows:
maaeress tae party of the first part” (Oro Compeny) "is the
owaer of Xiocene and Powers Ditches*™* n Tneloriginal neading
of the Powers Ditek wag in Dry Creek ond water was never di-
verted, nor, as far as thls record is concerned, did it ever have
any diversion rights from tae Vest The locene head-

works was zad 1g downstream from the dlversions of the Dewey

2. ZIZXxhlbdit No. 1 atteched o Protest of HZ.W. Hill and Berkeley
Jlive Assocization in aApplicatioz No. 13429.




and Iiiners diltches and, undoubtedly, could and did at %imes pick
up weters lost end/or not diverted by these upper ditches; yet,
legally, the Oro Compeny was in no position to sgree to deliver
water from these two ditckes or arny waters other than those
emaneting from 1ts liocere right.

Upon the acquislition of the Oro Company properties by

s) was entered into under dete of

Pacilic Ces, an agreement(
lareh 11, 1918, by snd between Facific Gas ard Berkeley Clive,
whick letter had succeecded %o tiae interests of Meex and Johns
and the rights under the Zotle agreement. This contract pro-
vided for the delivery of water t¢o the lends described in the
gbove three contrecis under similar terms sné conditions, emong
other things, incorporating thereln by reference the provisions
o each and every of the ebove three contracts. 02 tae twenty-
seconéd day of Jume, 191E, a new agreement(lo) was entered into
by cnd beitweea Pacific Gas and Berkeley Olive, confirming the
aforesaid agreements, incorporsting taexm by reference end pro-
viéding for the delivery of one hundred fifty ziner's inches of
water to0 the sald Eerkeley Olive. This agreement supersedes and
cancels the contraet of Mereh 11, 1918, end, among other things,
is terminable by elther rarty upon sixty deys*® notice. The

retes for water axe the seme ez Iz the prior sgreements but sud-

Jeet %o change "by or unéder authority of law***.“(ll)

9. This agreement is Zxhidit No. 4 attached o Protest of T.W.
Eill end Berkeley Olive Associletlon in Application No. 13429,

10. Z=Exhibvit No. S iz Protest of H.W. Eill and Berkeley Olive
Association filed in Application No. 13429.

1l. See Decision No. 26351 in Case No. 3558, deted September 1§,
1933.




Pacific Gas acquired tie Oro Compeny properties ir 1917
and 1ts scguisition of the properties ead rights of the Butte

-

County Zlectric, Power and Lighting Company, Butie County Zlecstrie
Compary, and Valley Counties Electric Compeny pleced it im virtuel
control of all major diversions from the West Brench. Pacific Gas
therefore was iz g position to icsure delivery or water to its
domestic sad irrigation consumers in Oroville end vicinity from
sources other than the lMlocene end, while its mejor dusiness was
the generetion of power rather than the service of water for
dozesvic and irrigation purposes, there is no doudt from +his
record thaet occasionally it picked up waters from upstresnm rights
- other thaxz Miocene waick were delivered o its irrigetion users
including the Distriet and Berkeley Olive; revertheless, there

i1s no dexnying the fact thet under the above coatreets Pacific Gas
zust be conceded to have escaped the legal duty azd obligation of
supplyirng water Yo the Zerkeley Olive except from sueh waters as
acerue W the llocerne water right.

Pacific Gas entered into ¢ contract with the District:
for the delivery of 9.1 second feet of water, epproved by this
Commission iz Decision No. 11887, deted April 4, 1923 (23 C.R.C.
317)e In this agreemernt there wes 2o lirmitation es to the source .
of supply. This contract is ¢lear upon the face thereof. With-

out discussing the powers o2 the Commission %o alter or nodily

gald DédlSlOﬂ No. 118a% authorizing the ssle of the Thermalito
system to the Districet, 1t ls clear thet there is nothing in

tais record to schow any necessity or equity in 50 dolng. The
amount of walter Yo which tnis District is entitled under the

above egreement 2xd any questlion of dsmages or reparation for




its breach or non-performance obviously lies in the civil courtse.
As to thozse intervexzers diverting waters from Butte
Creek, the record ic conclusive that they have no rights to de-
mand the diversion of waters from the West B;anch but come into
entitlement at this *time to suck waters only as are diverted from

this source and are spilled or wasted into Butte Creek from the

tail=race of the DeSable and/or Centerville power houses. In sO

far as the claims of such interveners are coacerzed in the

instant proceeding, they may be dismissed.

Diserimination:

Berkeley Olive clalms unfair discriminetion in the de-
Jivery of water during the year 19831 and demends reparation %o
the extent of two hundred 2aé nirnety-one dollars and eleven cents
($291.11) agains®t the Water Compeny.

The year of 1931l was characterized as one of the most
serious in water shortuge in the alstoxy of this Stete. Demand
vpon The VWater Compeny by the District and Berkeley Olive for
additional water Yo save their trees resulted in eaxn agreement
with Pacific Gas and the Weter Company to sell to the latter for
delivery To Berkeley Olive and the Distriet five second feet of
water (200 miner*s inches) anéd more, if available, at & price
of rifteen cents (15¢) per zminer’s inch, based upor the purported
value of thils extrs water in the gezeration of electricity tarough
the DeSabla and Centerville power houses and measured at the
Hendricks diversion, 2ll transamission losses to be sustained by
the purchasers. Berkeley Olive and the District, being con-
sumers of the Weter Compeny and now only indirecily consumers

of the Paclific Gas, eatered into a contract with the Water Comparny

LS.




in which, among other things, each agreed to pay sald Water Compaxy
at the rate of fiftecen cen%s (15¢) per miner's inch. The agreement
by and between Pacific Gas ard the Water Company was approved by
thls Conmissiorn in Decision No. 24062, dated September 21, 1931.
The agreement by and between sald Water Company and the District
and Berkeley QOlive was approved by this Commission in Declsion
No. 24063, issved or the same date. In this letter coatract, the
Water Compeny agreed ©o pay one-half of the cost to both parties
of the water up to five second feet, additional water to be paild
for - oze-quarter by Berkeley Olive and three-quarters by the
District.
The water was released by Pacific Gas and paicd for by
the three parties ac Zollows:
Berkeley Olive
The District
The Weter Compenye====—e=m====
$2,028.90
There was excess waler spilled by Paciific Ges upon de~
mand under seid agreements which was ot all used by elther tne

District or the Berkeley 0Q0live, & part of wilch was waste water
and was diverted by Rancho Golden Grove, the last large irrigator
on the system, which resulted in this ranch receiving its normal

supply without payment of any additionasl charge, the Treguler rate

being ten cents (10¢) per miners iner day.

There are contracte outstarnding for 1irrigation service
to sll such wsers botz velow and above the Coal Cenyon Powexr
Bouse. The lowex users, including the Berkeley Olive, have cone
traects purporting to sive thexm priority over all users. Those

above the sald plant exd now still consumers of Pacific Gas have




contracts subjecting vihem to secondary entitlement. Suchk irri-
gation consumers of Pacific Gas received full deliverles during
1921 without entering into special contracts. Zerkeley Olive
clains +haet these urper users should have beern cut off entirely
and %thet the feilure so 0 4o resulted in urjust discrimiretion
AS Ter 2s all or any of taece cont:acts‘are con-

cerned, they were entered into subseguent to the dedication of

the waters involved to tae public use end could rnot, therefore,

grant to any of the comsumers 2 preferentisl Tight. As to the
demends of Berkeley Olive, it must be evident that legally there
cannot be conceded enything other than equality in the rights To
weter deliveries by eitiher Facifie Ces or the Weter Company.
There was no proxation of water or extra charges mede By Feclific
Ces t0 its coasumers during tils period of water shortage. I2
comparison with the large demand for irrigstion of those con-
sumers taking out from the Powers Canal, the coambined deliveries
to the upper users iz 1931 amounting to one sad & hall sceond
feet to all precticeble purposes are insignificant. IZowever,
excuse or jucstificatiozn for the Pacific Ges &i-

for six days in July during this period of weter skori-
ege, through the EZerdricks Cunal to DeSatla 2.2 second feet in
excess of its entitlement.

LS To the claim thet the price of fifteen cents (15¢)
per miner's inch, whick the District szd Berkeley Olive were re=-
quired %o pay for the relecse of emergency weter, was excessive,
it must be conceded that this price wes agreed to by all parties
by writtezn iastruments approved by formal ordexr of this Comxlission.
Tor its regular cupply the Distzict pays six cents (6¢) per miner's

inch day and Zerkeley Olive %en cents (10#). alihough Pacific Ges




could heve had the bemefit of the use of this water to generate
power through the Linme Saddle snd Coal Canyon power plants be-
fore reaching the irrigetiorn coansumers, it wes under 2o legal
obligation %0 so operate. No reparatlion iz demesxded Irom
Pacliric Gas.

The c¢harge of unfeir discriminetion as e result of
pernitting Rancho Colden Grove to secure its full eantitlement
during the season without the necessity of extering inte a
sizilar special contrect is unfounded. TFrom iugust 2 To
September 23, 1931, water in excess of the contract amount of
five second fTeet was releaced upon Gexend of the District and
Berkeley Olive. This excess, being grester then either couléd
use, wes taken by Rencho Golden Grove ratrer than allowed To go
%0 waste. Obviously, zo extras cherge could be assessed against
the Ranchoe. DBy reason of +the fact thet its diversion is at tke
extreme lower end of the Powers Cerxal, it was in & position Vo
teke advantage of ary waters not used by the otier irrigevors
ané received the berelfit of such waters as zmight be dbuilt vp
through poor diteR regulatioz. 4 more thorough contro
rigatlion deliveries by the Teter Company aad also by

getors themselves would have prevented most of the disse

tior srising from this source. The adoption of more relieble and

esticlent methods of water measurements and closer supervision
over divercionz and release, by both the Facific Cas and the
Water Company, ic clearly advisadle.

mee Bater Compuny zas & standdby well in Oroville for
emergeney purposes, capeble of producing a flow of one second

foot, or two escre feet per day, which was used during tails period




only ©o the extent of equalizing its stenddby power charge. Mad

tols well beea cut-in during the shortage of water %o supply the
Oroville domestic demznd, consideralle relie? would have dbeen
afforded the irrigation users. Its production costs would have
been only slightly in excess of tae fifteez ceants (15¢) per
miner's icek dey peid for the extre water. Although the water
Company claims thet thls well is for fire use oznly aaé for pro-
tectlon egeinst the possibility of a brezk in its mein trans-
mission lize crossing the Feaether River, neveritheless good
Judgmen® skould have dictated tae advisabilisty of puttizg 1t

zto full operation, for there wes nro reduction in domestic
water sexvice 1n the City of Oroville during 1931 other than
thet resulting from the advertlsed request of the Water Company
thet ivs consumers coasexve their use of water o the fullest
extent possible.

Iz the agreement witz the District snd Sexkeley Olive,
the Viater Company showed its willingness to coopercate with 1ts
consumers by egreeling to pay end actually payirg helf the cost

I the emergency watler purchased frozm the Pacific Gas which 1%
was under no legal obligation to do. Of a to%tael charge for this
water of two thousand twenty-eight dollers and ninety cents
($2,028.90), tze Waeter Compazy voluntarily peid eight hundred
sixty-four dollars and rorty-rfive cents (35864.45). The evidence
presented herein 1s insurfficient to Justify the cleim for repara-
tion by Berkeley Clive of <wo hundred ninety-oze dollars and
eleven cents ($29l.1l), or eny other smount, ageinst the Water
Company.

Paciflc Gas hec adopted the policy of rwaning its

Dewey and Kirers rights throush the Eezdricks Diteh 2% all times
&

5.




even in splte ol the fact that in periods of low flow, when the
water 1c approximately ten second feet, only %wo second feet of
water can reach the penstock beceuse of conveyearnce losses. This
water could, of course, be turned down to the Miocene Cenel and
put to a vezeficliel use. However, Pacific Gas has the right %o
provect its own vested Interests in water rightc end the Railroad

Commission nas 2o power to order a dedication of such weters or

any parv of them €0 agiy specified uwse or at eny particular point

of delivery without full consexnt of the owner of such rights.

Ryan-Baraum Report:

L

In the sale of the QOroville water systex to the Water
Company, tae Oroville Water Contrect made zo provision for the
cdelivery of any definite amourt of water by Pecific Gas. Obvi-
ously, it was a natier of zrave councerz +o insure sufficient

water Tor the domestic cornsumers end irrigation water users in
and in the vieinlty of Oroville. The Commission therefore di-
rected that a proper and adeguete guantity of water be specified,
which, after investigation, wes decided could be based fairly

wpon deliveries for the yeax 1927. Records of all waters supplied
during this yeser were directed to be mede. 4 joint repdort of suech
deliveries trepared by J.T. Ryan, Velustion Zngireer for Pacific
Gas, end Z.X. Zarpum, Chiel Zngineer for tae Water Company, was
presented. With the exception of the mexinmum-day zllowence, all
parties have agreed to the cuantities set Zortk in this renort.
The Pacific Cas sccepted the suggested eliminstion & +the

"Maximum Day" columr ganéd figure on condition thet it be not re-
quired to deliver at tze head of Powers Czrnal more than forty-

eight second feet of water whick is the maximum opereting delivery




capecity of the Niocezne Canal. as far as reasonably possible,
thic appears to be as felr a method as 2ay to £ix the amount of
water which szould Be delivered by TFacilfic Ges to the Vater
Compeny and, wadoubtedly, should provide an adeguete supply
excent 1a times of most extreme drougit. adnittedly, iz such
ases, the ifdocene right cannot furnizkz all water necessary.
Serkeley Clive recuests rights ©o water e not conlined
to Miocene rightse. The i i demands that Facilic Gas be not
relieved from itz public utility otligation and liability to sup-
ply 1t with water to which it ic entitled and that no defiznite
guantity of e contentiorns have been disposed
of already. In the interestc of proper regulatiorn, it is escexn-

+ial that a definite detercination be macde of the amount of water

“0 be delivered 1o the Vater Compeny under *lhe sales contract ol

December 7, 1926, es heretofore ordercte.

T™e following form of Order is recommendcde

Supplemental petition heving beer filed in the edove
entitled Application No. 1342¢ asking for approvel of the gquentity
of weter which the Pacific Gas and Electric Company obligates it-
self %o deliver %o C.3. Jeckson or Ceslifornia wWater Service Company
under <he terms of the agreement for the itrensfer of ke Croville
water sysics as heretofore asuthorized by this Commission iz its

Declision No. 18037 2zé a2z directed Llrst Supplemental Oxder iz




Decision Ne. 18101, end complaint having been filed as above
entitled in Case No. 3292, public zearings having deen held
taereon, 8t whick it was egreed by ell irnterested perties the?l
these two matiers be combined for heering and decision,
matters having been subnitted end the Commission being now
Tully adviced in the premises, now, therelore,

17 IS ZZERESY ORDERED thet the joint renort of

and E.X. Bernum, setiting foxth the szounts of weter
which sald Peclfic Ges and Zlectric Compeny is obligated %o

deliver %o *the said Celiforaie Water Sexrvice Compenry &S rere-

tofore mentioned end filed iz the above entitled proceedings

&5 Exhibit No. 5 in spplicetion No.13429 snd as Exhitit No. S
in Csse No. 3292, be and it is lhereby spproved aad incorporated

ir the Order nerein by referezce, subject, aowever, to the fol-

lowing modifications: Y

l. The meximum guantity of water which
sald Pacific Ges snd ZElectric Coapany
shell be required to deliver at the
kead of Powers Cenal shall not exceed
2 rate of forty-eight (48) cubic feet
ol watexr per second, being the maximum
operating delivery caepacity of the -
Xiocene Ceansl.

The column of
Day™ iz Table i >eport skall
be eliminated : chedule.
ITI ' t rothing in the Order
hereiz approvizg said Rys 2 snall be construed as
placing eny limitetion upon the source of supply of the waters

which the Pacific Gas znd Zlectric Company has heretofore obli-




gated Ltcell to deliver to the Thermalito Irrigation District.

Based upoz the findings of fact contained in the
Opinion which precedes this Qrder, IT IS EEZREBY FUATEZR ORDERZED
that the compleirt iz Case No. 3292 be and it is heredby dis-
nissed.

For ell other purposes, the effective dete of this
Ordexr shell be twenty (20) days from and after the date hereof.

The foregolng Opinioz and Order are hereby approved
and ordered riled es the Cpiniozn and Order of the Reilroad
Commission of the State of California.

Dated at Sen Francisco, Celiforaie,

ot (., PP a 1535,

2
/ ‘i@m
v

Commissioners.

Commissioner Ware feels himself disqualified and there-

fore 2ac not participated in this decision.




