Dec¢lision XNo. y 28224

BEFORZ THE RATIROAD COMMISSION OF TEE STATE OF CALIFORNIA

Iz the matter of the Imnvestigation on )
the Commission’s owmn motioa into the )
matter of the cancellation of +the were-) Caze No. 3230
house tariff of W.R. Ballinger & Son, )
Tiled on Jwiy 23, 1927. )

WAREZOUSEMEN'S ASSOCIATION OF THE PORT
CF SAN FRANCISCO,

Coxplainent
V.

BASHAY AREY COMPANY, a corporeation,
W.R. BALLINGER & SON, a corporation,
L.J. BECKZER, doing business under the
Tictitious name of BECKER STORAGE CO.;
J.E. XRUMLINDE, CLATRE E. WILSON,
AUGUST J. LOTTI, NATEXN FRANX, FRANX W.
GALEY and CLIFFORD E. BRODEUR, doing
dbusiness under the fictitious zames of
FELIX GROSS COMPANY; C.C. MILLER, doing
business under the fictitious name of
MILLER MOTVING AND STORAGE COMPANY;
WORTE WAREEOUSE CO., INC., a corporation;
RICEARD VAN HOOSEAR, doing business
under the fictitious neame of CONSOL~
IDATED MILLING CO., FIRST DOE CORPOR-
ATION, SECOND DOZ CORPCRATION, TEIRD
DOE CORPORATION, FOURTE DOZ CORPORATION
FTIFTE DOE CORPORATION, SIXTE DOZ CORP~
ORATION, FIRST DOZ, SEZCOND DOE, TEIRD
DOE, FOUATE DOZE, FIFTE DOZ end SIXTE
DOE.
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Defendants,

TWAREEOUSEMEN'S ASSOCIATION OF TEE
PORT OF SAN FRANCISCO,

Complainan®

VSe ' :
Case No. 3720
Lewrence P. Eanson, doing dbusiness
under the Tirm name oL FANSON-LOXG
EXPRESS, and J.C. COUGHLIN, doing dus-
iness under the firm neme of REDLINZ
TRANSFER COMPANY,
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Defendexnts,




Reginald L. Veughen and Scott Elder for complainext in Cease
3300 and 3720, a.ndasaninterostédpagx‘ginmszso. *

Sugh K. McKevitt exd Joseph DeMartini, for detendant in Case

J. P, Tizzard for C. C. Miller, Miller Moving and Storage

Compexy; J. C. Coughlin, Red Lire Treausfexr CO an
A. J. Béckor Storeage CO:T:pa.ny. P ('I

Robert W. Harrison and Msurice R. Caxey, for Torik Warehouse
Compexny, Inc.

WEITSELL, Cormissioner:

OPINIOXN

. These progeedings involve the right of W. R. Ballinger axd

Son, &. J. Becker, doing business under the tictitious name of Becker
Stozege Company, C. C. Miller, &oing business under the Tictitious neme
of Miller Movir:xg end Storsge Company, Forth Wexrelouse Co., fnc.; and
J. C. Coughlix, doing dusiness under the firm neme of Redline Transler
Coml?any, to have on file with the Comzission texiffs for mehous.f.ﬁg
operations in San Fremcisco and % operate thec:eunde:.l Casze 3230,
mecting Y. R. Ballinger and Sox tO Show cau#e, if eny they heave,
why their Yerehouss Tariff No. 1, C.R.C. No. 1, should not be cemcel-
1o<1, was issued Dy the Commission on iis own aotion rollowing_:eooipt
of sdvice from respondents themselves that for riye_ gonsocp.tiya yoxTs
they had conducted =O werehouse husizess. Cases 3300 znd 5730 wore
{nstitauted wpon complaint. In them it Is elleged that nc% of the de-
fendants actually conducted 2 public werehouse bu;:_&.ness 15 good falth
or otherwise on Augus?® a; 19?7; the date Section 501': o:; the ?x_zblic Ut:!.;—
fties Act dbecaue errective; and that they therefore have o jp:escriptﬁ.vo
operative rights. The cé:ﬁnd.ssion t= asked %o meke en order (1) cancel-

ling and snmalling the teriffs filed dy defendants on the growad thet

1 Following stipulations entered into deltweex compleinant and the
other defendents nemed in the titles, complainent has requested that
as to those defendants the complaint be dismissed.




they do not possess any operative rights authorizing them To engage
In public utility warehouse busimess in San Francisco, and (2) if
defendants or any of them should be fowd to bave actuzlly operated
as warehousemen wder such tariffs, requiring them to cease and de-
sist fron such operations.

Defendants in their answers deny the allegations of the com~
plaints and allege that they were operating warehouses In good falth
in San Francisco on or prior to August 2, 1927, wmder tariffs filed
with the Commission. None of them contend that they hold certificates
of public convenlence and necessity.

The matters were submitted upon a ¢commorn record at public

hearings had a2t San Francisco.

Familiarity with Sections 2% and S04 of the Public Ttilities
Act ic essential to a proper wderstanding of the controversy here.
Both of these sections became effective August 2, 1927. Section 2%

readss

"The term "warehouseman™, when used in this act, includes
every corporation or person, their lessees, trustees, recelvers
or trustees appointed by any court whatscever, owaning, con-
trolling, operating or managing any bullding, or structwre, or
werehouse, in which merchandise, other than second-hand house-~
hold goods or effects, and other than merchandise sold dbut
retained In the custody of the vendor, is regularly stored for
the public generally, for compemcatlon, within this state,
excepting warehouses conducted by any norproflt, cooperative
association or corporation which is engaged Iin the harndling
or marketing of the agricultwral -products of 1ts members;
also excepting warehouses conducted by the agents, individual
or corporate of such assoclations or corporations, while act-

ing within the lipitations imposed by law or the principal of
any such agent.m ©

2 The term was previously defined In Section 2(23) as including
fevery corporation or person % owndng, controlling, orerating or
wanaging any building or structure in which property 1s regularly
stored for compensation within this state in connectidn with or %o
facilitate the transportation of property by a common carrier or
vessel or the loading or mmloading of same other than a dock, wharf
or structwre owned, operated, controlled or managed by a wharfingerm.
This subsection has not been revoked.




The pertinent portion of Section 30% reads:

"o werehouseman shall heresfter begin to operate any dusli-
ness of & warehousemazn, as defined in Section 2% of this &et, in
auy incorporated city, or city and comniy of this state heving
& population of ome hundred ifty thomsand or more, without first
having obteined from the railroad camdssion a certificate declar-
ing thet pudlic conveniexce and necessity require or will require
the transaction of bdusiness dy such warehouseman. * * *

"o such cexrtificate skell bde Teguired by axy wrehoiseman
&s t0.storage or werehouse space actuslly operated in good falth
at <he time this &ct becomes effective, under tariffs and sched-
:3.12; of imh warehousexnsn lewfully ox Lile witk tke ralilroad com-
ol

%. R. BALLINGER & SON

Y. R. Bellinger & Sor, & corporatior, is the resporndent In

Cese 3230 and a defendent in Case 3300. Throughout this proceeding 1t
w1l at times de referred %o &g & respordemt. Om July 23, 1927, W. R.
Bellinger & Sox £1led with the Commission, effective :_ruly zs, 192?; :f.ts
'gfa;:qﬁouse Terit? Yo. 1, C.R.C. No. 1, appliceble &t 50 Hewthorne St.,
Se.n I‘rancisco.‘ he only storege rate coxitained in this 'mirr, which ,
repeins in effect unchanged, is ome of "éé,; cexts per s5q. 2%. per moznid,
. Kinimug charge $3.00"; for "Rental of s;ﬁaace witb.oﬁt Labor or other Serv-
Cfce". | . ‘ |
Respondent's records introduced as ‘:‘.:hibi.?s 3 exd 3~A show
thet during the period Jamuery 1, 1927, to August 2, 1927, referred to
throughout the heering a3 wthe test period”, they stored at 50 Eav-
thorne Street diversified commodities for 28 &ifferent accoun‘ts.s The
revenue derived therelrom ranged from $39.00 to $L68.87 per month, and
totalled $78$.59 r;:; the entire period. Witk rew exceptions the recorq.s
do not 3bovw either the weight or the dimensions of the srticles stored,
dut cleaxrly indiggte that £t was the gemeral practice L0 &33e3S & flet

5 ™ese cormodities &re described &s Tenlt Doors, Veterials, Tralilex
and Awnings, Crates, Caxions, Toxes, Barrels, Bquipment, Redio Bquip-
nent, Crockery, 4sh Cens, Kechinery Stock, Screp Irox, Beke Ovens,
Turnitere, Statiorery, Gal venized Izon Deems end TransfiorTers.




cherge rather than a chearge poer sSquaro :oot." Lznusl reporis filed
with the Commission Zor the yeers 1927 to 193L inclusive show that re~-

spondent did 2o public utilivy weesehouse business during that pe::iod.s

These reportis &re supported by letiers wittea to the Commission by Te-~

- 6
spondent. Resp on@ent paid zo license fee T the City end Comnty of

San Francisco as required under the chexier, and 344 not subscxribe O

the Wa:ehouse Code of Fair Competitiom. Three wiinesses testified tha:;:

%. B. Ballixger & Son had been kmow %o be & public warehousemen as well

as & Qrayzan and Tigger long before the effeciive date of Section SOE;

of the Pudlic Ttilities Act. There ig also considergble tostinony re-

gerding moneys exponded foX i{mprovements %0 respomﬁ.q;up'; bmaigg.
Compleinant relied lergely upon tbe edxdssions made By Te-

Tr one instence inm which +he &imersions &re sShown the -charge was
assessed oa basis of 3 cenis por squaze foot instesd of 6% cemts as’
shown by the teriff; ix other instences ¢raies, certons and derrels,
of which neither the contents i+ any, size nor weight are shown, cher-
ges were assessed at Tates of 4 cents each for the crates amd caxions
and 15 cemts each for e woarrels. Ome Lot of crockery, the weight
end size of which is not shown, was charged for at a rate of 25 ceats
per cese, and WO bake ovens $5.00 per month.

5

- Wope of these repoxts shows any operating revemue and expense. The

1927 and 1928 reports &e wsigned. The 1929 repor+ is signed but

rot verified; it conteins the following statement: < "Our wirehouse

has been resdy for operation L the last “Wwo yeers,.vut dce +0 genel~-

o1 busimess conditions and the fact wo &3O st1317 wadting for our =puT
ne no dusiness durissd the yeex 1929." The 1930 report

. "ge &id not conduct any operations duwring
1930 due ack s no% installed”. e 1L95L

report stated: - po spur track". These latter two Te-
ports weco nsede under ogth. .

© Te following &re excerpts from taese letters:

Mey 17, 1928: »x % Yo nave not filed oux 1927 armuel report due 7o)
the Zact that we have only moved Linto our DeW yuilding e very short
while ago and have not teken adveniege of the permit issued us by your-
selves up to date.”
Moy 28, 2928: wk * Te anticipate %0 40 2 werebouse business in the
have oty warehouse tariss kept.”
t compete as & public werebouse

.a spur %rack is put tn alongside ouxr property.”

v % gigdly be advised that we are not operating =
wolic utility. We neve hopes end anderstand that there
w11 be & spuz wrack 1n ftront of our sroperty in the neer future, znd
wntil that tme we will no%t operate dut want to start fTom “hat Tixe

on if possidle.”




spondent in the Teports emd letters hevetofore refexrred to. It argued
that respondent’s teriff was not adapiable to pudlic warehousing and
that the ;presidén’c of the responlent corporation, the witness who tes-
tiried that he had solicited werehouse business, did nmot kuow the rates
snd stated that they were assessed dy spaco; dy welght and by volm;
whereas the texriff, es has deen stated, provides only & space rate. Suck
gtorege as respondent did perflorz complainant contends wes not pubdlic

dut private in nature. Finally 1t ontends that if respondent w&s oper~
ating & public utility werebouse 4n 1927 such operation hes since boen
abaxdoned.

BECKER STORAGE COMPANY

Or July 21, 1927, defendent Becker Storege Colpany filed with
the Comm...sion its Tarelouse Teriff No. 1, C.R.C. No. 1, spplicable at

.1656 Market Street, Sen Frencisco. The teriff beceme elfective My
25 1927. It conve.ined wrates for the storage end kandling of Mmerchane
dise not otherwise speciﬁ.ed" based on & ..cala greduated accord.ing
the cublc measurement of the article stored, _a.nd also rates tor remtal
of space without labor or other se:vice of 7z cen¥s per squere 2 'oot ro‘
besement space and 10 cents per square foot on other rio0rs, mi.::.im
cherge $3.00 per month. This teriff was cemcelled ingust 25, 1927, by
Becker Storage Company Wereouse Texrifl Xo. 2, C.R.C. No. 2, which was
substantially‘sinilar 4o C.R.C. No. ), exceptizng that the rates ox "mer-
chandise not otherwise specitied™ shown in C.R.C. Xo. 1 were restricted
4 mprivate locksd room storage” end lover Tetes dased on cuble dimen
sions ostabli.shed for mopen apaco" storzge. This latter seritl heas
neither deexn ca:ncolled., reissued nox aznondod.

De:'ondant testilfied that houzehold goods and personal o'::ec'c.,
comprised the greater portion of 1¢s storage during "tbe test yerﬂ.od."
Property stored Zor the Boaxd of Trade or for the Shea':i.- constitm;e&

e
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another sudbstextisl portion. However storage of merchandis& 1s zeid
%o have returned spproximately $200 per month during the saue periods”?
Beceuse of the lack of informeation in the exhidits it is Lxpossidle

0 re_coz;cile the rates cherged with those shown in the sppllicabdle ter-~
i2r. Iz most instances however ic eppoars that & flat charge wes made
rather thez & charge dased on sSquare or cudlce Ifootage. The saxe form
of mehouse receipts wes fssued for merchandise as for household goods
storage. This is the form &pproved dy the Califernia Vax and Storage
Association end 1s pon-megotiable. Defendant testified that ke advex-
tised in newspapers and 1n the classir:.ed. telephone directory under
e headings of "Moving”, n"Storing™ and "Packing". He has not adver-
tised tér mercha:idise s:éeciﬁc&lly'but aﬁpea:entl& acce;p_ted. 1t when of=
'-rea.-ed. He slso called in person on & few sutomotive equipment places.
Ee has not subscribed to <The Verchendise Wearehousing Codle.

} Annuel reports for the yeals 1927 %0 &ate under the beeding
";er:.;:cipal. co;:;:nodit ‘es stored™ cexry the notation "?cm:ime, Household
Goods Yerchemdise™. AlL but two (yeexs 195L and 1932) show o;;era’cing
revexue whick ranses Trom $209.95 in 1923 %o 45, 227.20 in 1927. Those
for the years 1531 and 1932 'boar notetions “No Yerchendise Storage dm.--
Ing yeer, Eousehold Goods only™, emd "No COmec:cieJ. Merchandise Stored,

Eousehold snd Personal Effects only" rec;pecti.vely.
Complaiznent urges thet defendent’s dusiness is oz £ll Ifowrs
with that considereld by this Coxxdission in Ios Angeles '@'arehousm's '

Associetion vs. Lyon ™ reproos Storagse CO., 37 C.R.C. 135. The facts

Yhere obtainins e~e Tully set Zorth in the opiniom. It was there found !
that Lyons Fireproof Storage Co. wWas not. acting as & public utility

4 =z "other thean
Exhivit 15 prepared by comple.imt 1is4s. 29 transactions “other ’
ror Bosxrd of Trazde axd the Sherifs lots* reported BY Becker Storage Co.
for the period Jamexry 1 ©O sagest 2, 1927. The revenue decri.ved there-

froxm rexges I{rom £67.60 w0 *95.10 per xonid.
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werehouseman within Los Angeles in good faith under ‘.:ar.‘.rfs lewfully on

£ile with the Commission upon the effective date of the Pubdblic Ttilitles
Act. Walle there undoubtedly is a gemeral sizilexity beﬁreon &eZend~
amt's operetions and those there cozsidered, there are numerous dis-
tinetions. In the Lyor case, for exaxmple, “ithe very Low zccouwmts or
comercial goods covering the pe::iod of three and e hal? years" (1925
1926 1927 and %he first hal*‘ of 1928) “comsisting of no more than texm
oz twelve accounts in all, were 'dist:es., storege’ e;ccounts" ™hile
here, too, exclusive of bousehold goods and porsonal effocts "dist:ress"
goods comprised the dulk of +the storage the record shows thet d.urﬂ.:ng
the test period gefendant did store other méscellaneous mch&ndiae.

J. C. COUCELIN (mmmmmco} _
. J. C. Coughlin who during 1927 was and sti.ll is xeneger

ot' Redline Transfex Compamy, testt fied that bhe has been unable to locate
any warehouse records for 1927, dbut that he did engage in the werehous~
irg Sm:iness. He recelled, having stored limoleu:, I:qm; m‘sl’zefs .and
window sash. His first tecif?, whick heceame errgctim July 15, _1927;
remains unchenged. It names & staXage »ste of 1% cents per cubi.c ;'root
pex montk for mferchandise not otherwise spociﬁ.ed” and ope of 6?-
cents per squea:e £oot per month for “Renmtal of -—pe.ce without Jlabor o
other services". Charges collected vere a.s.,ossed on & squeze L00%
vesis. Aomusl Teports Tiled far the years 1927 to 1031 Dotk inclusive
show verying a:moun‘cs o opecating iacme derived. from storege dut the
witpese could xot say what portion thereof, 1T axry, was dec:ived-rrom.
storage of general merchendise as distinguishod. from baggase ead second~
hamd household goods oF errects.a e 1927 Teport also besTs the Dote-

«fon "Warehouse rented. O;pes:a:tes in confunction with wcantﬂ.le dusiness’.

e Section 2% of the “aet excludes from the tern “Warehouseman" storers
of "second-band bousebold goods or effects™ and ":ne:chandise s01d& but
retained in the possession of e vendor©..

e




What the statement "warebouse ronted” moszs, the witness could not say; al~
though he signed The report. The reéorts :'gr 1932 and 1933 show that no
wm};onse business was transacted. Tp *oO 1952 the 'principal commolity
s‘cored acoording %0 the reparis was linoleum; iz 1932 trunks. Reports Ior
1933 and 1934 under this heading read "Nome™. KXo werehouse receipts have
boon issued. ILike defendant W. R. Ballinser & Son this Gefemdant hes not
sudscrided to the Warehouse Code of Felx Competitior nor paid a license
Tee to the éi_ty and County of San Franeisco. Ter a3 the witness kaows

' there was no attexpt made to advertise z mexchexdise meh'ous.’ms busine&s.g

C. C. MITIFR (MTLLER MOVING AND STORAGE €0.)
" 4+ +he time the complaint was filed Miller Moving and Storage

Compeny was the Tictitious name under waick C. C. Miller 4id dusiness;
siace then this busizess hes been tremsferted to Miller Yen and Storege
Co.; a coxrporation. The fimst tariff £iled dy this defendant became el-
. fectivve July 25, 1927. mq orly storage which the record shows this do=-
rendant performed during 1927 was thxt of household goods axnd one shipzment
o:t auto tﬁ::ea. Annual *epoa':ts ciled by this defendan?® skow that during
1927 1928, 1929 and 1930 the principal comodit.‘.es stored were hou.seb.old
goods and emto tires and during subszequent yeers, nousehold goodz. The
reports Iar 1.927 end 1928 cerry the notation, "Storage dusiness caxrried
oo ix oomection with moving busine The repo::t for 1931 shows 20 Op-
ea:'atins reven:ue. mose Lor the other years show Tevemie from pudblic stor-
age rexging from $51.50 to "1060.00. A letter addressed to the Merchandise
Wecr:ehousing 'I:ade Code Author ity under d&tc of Noverder 20, 1934, and sign-
ed "m.ller Voving & Storasa, por R. Mlllex™, reads: ™ie wish to state tbat
we Ia:.e rot a merchendise warehouse end tb.at we are registea.-ed unéer the

Bousehold Goods Code™.

mitness Coughlin on being asked what sdvectising he did iz 1927 or had
done since Tin sny newspaper OX teleprone directories or othexr
nediuns of sdvertising, concerning youwr merchandising werehousing dus~
iness™, snswered "None that T kpow of“. Tr. page 180. "




~ORTE WLREZEOUSE COMPANY, INC.

The witness Lox this defendant teztified that during 1927 1T
stored for S. Z. Xress Co. Wao "handled everything”, end that it handlel
a lot of peint tor another concerzn. The witness was uvmedle to produce
any records to substantiavte this. or any additionsl storege. Its 2irst
teriff becaxe el rective J‘uner 2, 1927. Its exsuel reportd for “he pec:'iod.
ending December 31, 1927, vorified Tebrusry 14, 1928, beexrs the no'ca"ion,
"Iﬂ_ro vusiness transacted to date. COrpo"ation inective”. The *epo:t rcx::
1938 likewise contains the notatiom, ™o ‘ousiness tranoacted." and is s:rp-
po:tod vy a letter dated Fodruary 15, 1929, reading in part: | wrow will

note that these proyerties are wader lLease for the purpose of doﬂ.ns &
werehouse dbusiness, dut due o s‘;ress of other maiters Wwe gTe ROt COpeX~

ating at the present time". The 1929 report beexrs the notation, ™o

wesiness trensacted during 1929%.

| Va:'ying emovats of revemie "or storage are shown for the years
3.93‘.!., 1932 and 1333. e report for 1934 was retmed. vith & le%ter, da-
zed Jonmuery 7, 1935, sigoed by' Jorth Warehouse Co., reading: "Te &re To-
turping herewith oxe <ORY of 1934 report of ke Worth Wa:rehom Coe, Inc.,
‘and for yowr information and files, mo wexrebhouse business of auy nataTe
was transacted by this couceln for the ye&r 1934". A4 sworn statenont
mmde in Septembder 193L in answor to e request from the civy and Comty of
San Francisco far & werehouse liceunse :ee under %the heading, m3usiness,
Profession end Occupation: Warekouse™, reads, "Has 30 warehouso" Con-
pleinent contends that defendant’s terif? was not suitable 10 yp.blic waze-
house operstion and mtroduoed photographs 0 ehow that this was likewise
true of the »ildings.

The evidence DOCESSETY %o prove or disprove tke allegations of
the compleints in Cases 500 axnd 3720 e.nd w resch a determination o2 the
1 ssues raised therein as well as in Case :5230m lergely in the POSSOSS~

" Jom of wespondent and defendents. . In sddivion 0 celling otber witnesses,
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coxplainan®t subpoenaed the defendants or their coxporate officers to-
gether with their records. From the evidexce thus adduced, complainent
hes mede & prime facie showing that meither W. R. Ballinger & Son; C. C.
Miller, J. C. Coughlin nor Worth Werelouse COnpa.ny; Inc.; engaged i pud-
lie utility- werehousing in good falth under tariffs on. Tile with the Con-
mission on August 2, 1927, the dete on which Sectiom 50% of the Pudlic
Ttilities Act dDecame effective. This skowing has not deen rebuttea;
While there is some evidence that certain of these deferdants ﬁ&rromd
storage service, the record made hereln cleexrly indlicates the cha'::actecr
of sexvice rendered to have deen that of "private storage" ratier thex
that of a ™udlic utility warehouseman™ oéea:ating pursu.an't-: %o teriffs on
file with the Commission. The Commission should require these defend-
anis to cancel the tariffs on file in thelr nomes. o |
e record does not JSustify a positive finding that &e‘:end.ant
Becker did not engege public utility warehousing in good fgi'm ?rio:: to

fugust 2, 1927. TWith respect o this defexdant, therelore, the complaint
should de dLszissed.

e following farm of order is mecommended:

This metter haeving been &uly heard and submitied,

17 TS EFREEY ORDERED thet W. R. Ballinger & Som, J. C. Coughlizn,
C..C. Miller and Worth Werehouse Company, Incorporated, be and they e
hereby ordered and directed or or before tweniy (20) deys from the ef-
fective date of this ardea'; on not less then one day'a notice to e Com~
esion and the pudlic, %o cancel the texriffs on 24le with the Commission
for wewehousing operations at Sen Fremeisco. '

TP IS EERESY FURTEER ORDERED +het in all other respects ‘he
complaints in Cases 3300 and 5'736 be ém.d they exre heredy &lsmissed.




T™is order shell become effective twenty (20) days from the

date hereol.
The foregoing opinion and oxder is heredy zpproved axd ordered

£iled as the Opinion end Order of the Railroad Coxmission of the State

of Celifornia. =
Dated at San Fremeisco, Celifornia, #his __ /[~ day of

Septemdber, 1935. j__

//////4««
W/ ”0’“""

Commissione_ ,.%




