
Decision No. 28252. 

BEFORE T~ RtULRO.lw CO~SSION OF T~ STA.n OF CJJ.. D"O~'"'IA 

V AJ.JZ'f. EX:.?BESS CO., 
e. co~oration, 

vs. 

Co::nple.inant" 

C.AP.LEY &. E::JlD"LTON, !NC., 
eo corporation, 

Detendant. 

) 
In the Matter ot the Suspension by ) 
the Commission on its own motion of ) 
Freight Fonre.rding Taritt l~o. 2, C .. R.. } 
C.. No. 2 ot CA..'1:U.EY &. EAMILTON, INC.. ) 
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Case No. 3928 .. 

Case No. 3946. 

G~ :a:. Bak~r, tor Carley & :s:amil tOll, Inc .. 

:!cCutc'!:.e:l, Olney, Ue.n:lon &. Greene, by F. W. ~elke, 
~or The River Lines. 

w. S .. J'ohnson, tor Va.lley Express Co. 

Ber::le Levy and. G. E. Dutty, tor The Atchison, Topeka 
and Santa Fe Railway Company .. 

Ja::nes E. Lyons end ). .... L. Whittle, tor Southern ?aei!ie 
=o::npany and :?e.eit'ic Motor Transport Company. 

BARRIS, Commissioner: 

OPINION --_ ....... --
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By the order in Deeis:ioIt No. 27102 00: 'MAy 28, 19M, CarleY' 
1 &. Ram11toIl., ~o. was authorized and. directed. to tile With the Com-

mission a. teritt :aming rates, rules emd :resulations to: "treight tor

ws:rding between. San Francisoo and other cal.1ta:-nit!: po1nts served OY' 

oommon carriers". The order hO\feveI' was suojeet to the tollowing oondi-

t1ons: 
~. 'rhe tori!'!' shall. c.o~orm 'tiO ~he ::uJ.e= presce1'bed "07 the: 

COmtlission tor the construction and ti~ing ot t:r'e1ght 
te:r1tts .. 

2. It :;hell set to::-th Sj?eoitieally all rates end eha::.-ges to 
be :nade tor dre:y-age, msrking, stencil-tng or other 1:.01-
dental services to be l'e~ormed by applicant. 

s. :tt shell :p::-ovide that to the charges rete.""'red to ill Co:l-
ditiol1 No. 2 shall be add.ed the charge ot the carrier 
over whose line the slli:pment is to:-werded or reeeived as 
sho"lr:l by such earrier's tarit'ts on tile With the Com:xis-
sion. tor the t:'8ll.sportation ot like kind end qo.ant1 ty ot 
:property, exeep t as p:-ov1d~ in Cortdi tioD. No. 4 next below. 

4. It shipme:tts a--e to 'be transpo::-ted at rates less th8:t those 
conter:pors:neously maintained by the carrier l'e...-1"or.ming the 
line haul service, such charges shall be s.?ecitically show. 

5. The autllor:l ty herein gt"anted. shall not be eonst::ued as. a 
tinding by the Com:aission as to the reasonableness ot the 
rate s to l>e established. 

Detende:nt tiled its Tsxitt No .. 1, C.R.C. Ko. 1, ettective 

J'Uly 17, 1934. I:I. it, it provided a re.te ot ten oents :per hundred-

weight tor (JJ:e.yage, l:l.a::ldl.ing, consolidating, t'orwarding, marking, sten-

ciling 0= other incidental services. ~e teritt tttrther provided that 

this ebarge shouJ.a. be ad~ed "'to the te:ritt :ates ot common. earriers 

lawtully on tile with the Railroad Co:a::nisnon ot the State o'! calU"or-

nia over whose line shipme:lts are to:-wa;rded". 
Com,ple,1nant allege:; that the tar1t!' doe~ not. co:l!orm to the· 

eond.1 tions 0: the order ill Decision 27102, end. that the :pra.ctices eon-

1 carley &. RamS 1 ton·, Ino.. is the de:ren~t. in case. 3928 and the =0-
spo::.de:l:t in case 3S4I6. ~Ollg!lout tbis decision it will at all times 
be reterred to as. de:Cende.:lt. 
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due ted u::der said teritt are 1:1 viola t1~n of Seetio::lS 13, 17 e.:c.d 19 

or the Public ~ti11ties Aet.2 It seeks an orde= direet~g defendant 

to-
1. Fil.e a te=itf contorming Wi tll sa1~ De~ision No. 27102. 

z. For~wit~ cease and desist ~om assessing and collecting 
rates and charges which are lower th8:l the rates OOld char-
ges con.~ora:l.eou.sly assessed e:o.d. collected bY' the tran.3-
porting eommon carrier on like kind and qu~tity 0: prop-
erty. 

Ute::' the ccm:plai,::lt had been tiled, out betore a. heu1ng 

was bad, detendant rUed its ?reight ;Oorwerding Ter1tf. No. Z, C.R.C. 

No. 2 wi tb. the Co:::r:::tizs1on. This tarifr was issued to become e::et~et-

1ve Deee:t'ber 15, 1935, and was intended to su:persede C.R.C. No.1 • 

.A:lO::lg other things it contained rates to;:: the tra:::.sportation o'! :p=op-

erty between. Sal:. ]'rane1sco OIl the one :b.e:ld and Sacramento a:d Stock-

ton on the oth~. It was :protested "oy The ~ vet: !.i::.es on the g:."ounds 

~t derendant had not 'C:p to that time '!>een operating e: treight tor-

"NSrdins' serv1e'~ between the points named, held no eerti::'1eate or pub-

lic convenience elld neeessi ty, :xo.d t~:c.s 'WaS 'Wi. thout a risht to ~

ate. 'rhe etfect1ve date or C.R.C. No. 2 was aecordingly pos~one4. 

and the operation thereo~ dete=red, l'e:c.ding a dete:t"l:ina tioD. of its. 

legality. 
Both :natters T:ere heard at San ~e.::.eisco u:pon a eomm.o::. 

2 More z:peeU'ieal.ly it is alleged. "tbAt said tari~:r cO:l.te.ins :provi-
sions, rules end regulations wbich e:re eon-:=e:-y to end not in accord-
ance wi tb. the 1"1 ve co:c.di tions eOll tained in said Dec:isio::t. No. 27102 * lit * in that said tari::'::' does not provide. that the charges or the eo:n-
:.on ee.rrier over wilose llne the sbi:p:a.ent is !orwerded. or rece1 ved." 
(shall be) "'as shoT.:l by such earr1er~ s tariffs on tile wi. th the Co:n-
mission tar the tren~ortatio:c. ot like kind end ctuen ti ty or pr~erty", 
and. that it "'!.s turtller violative or eonditio11 No.4 ot said Decision 
No. 27102 in ~b.at it does not s;;eeitieally show rates t:o.e.t tn'e less 
than those eonte::::r:oO::-aneously ::rut!.!:. tained by the earr~er :pertorming tlle 
line haul sernee, notvl1 tbzte:d.ing the tact tba. t detendant a.ctually 
assesses lower ch!trges than a=e. contemporaneously assessed. 'by the 'un-
d.erlying or t=ansporti!lg e~er"'. 
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record. ~ey "ll'ere. submitted. Ul'Oll briers and 'Will 'be. d1s,posed ot in 

one dee1s1o:l.. 

It 1~ conceded by E. L. carley, Jr., do~endant's preside~t, 

t1lat shipments have 'been received and to::warded. while Ter1tt C.R.C. 

No. 1 was in e!tect, at cha:rges less the.::. those conte%::poraneously 

maintained to!" the transportation ot like kind and quantity ot l)rop-

arty ~y the carrier over whose ~e the shipments moved. ~ tact the 

record :;hows that 0:0. certain shipments the ch.a't-ges collected. trom the 

shippers were lowe:- than those dete:l.dent actually :paid to the unde:'-

lying carrier tar the line haul tra:o.z.po::tat1on. (~. page 28.) Since 

these charges were!> not specifically shown 1:1 detenda:l.t: s teritt, 1 t is 

obviou.s that eondi t10ne :5 end. 4 ot the order ot Decisio:l No. Z7102 

have been violated. 

De1"!)nd.aIl.t in its briet co:c:tended that tb.1s pa::t ot the, ord~ 

was "not clear and det1n1 te~. It was in te!le.ed. by these p:-ovis1o::s to 

:::equire d~ende.!lt to show by 3pecit1e publiee.t1o:l. e::.y rates t~t would 

produee lower eb.a::-ges than those wb.i~ sl:lippe:t's :eight obtai:l i~ the .' 

1de~tical Sh1pme~ts were made di~eet1y via the l~e per!orming the,~e 

baul tr~rtation.. It is :lot a:,??e:rent wherein this intention. was ::lot 

clearly a::lct de:!"ini te~y e~essed. Det'e::dant Will be required to eeaze 

a::.d desist t=om. assessing and. collecting :::e.tes and charges wh1e~ are 

lowe: 'than the rates a::.d cbarges conte::t:9ora:c.eously mintained by the 

common ea:.e:ier performing the l1:1e haul tor the t:'aDSpo:=tat1cn::. ot like 

kind. and o..uanti ty ot property, unless a.:ld tmtU detendant sb.til1 he:ve 

complied with Condition No. 4 ot Deci~io:l 27102. If.oreover, dete:dant 

w'J.ll "oe :-eQ.Uirect to a::c.end or reissue its C.:R.C. ~o. 1 so as ~o br1:ng 

it clee:ly,ri thin the terms or the orde: in Decision 27102. 
Complainant :=e.de :to att.e:lj?t to susta1::. 1 ts allegatio:lS that 

Sections 13, l7 e.:ld 19 ot the Act had 'been violated. A:!, to these :ta. t-
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ter's, the-reror.~, the complain t will be d.1.sd.ssed. 

Dete:x:d.ant did not attempt to justify its Freight Forward.ing 

'I'ar:ttt No.2, C.R .. C. No.2, here under suspe::.siO:l, but 0:0. the other 

hand conceded. "'that neither Tarit! No. 1 nor Tar1tt No. 2 was ;properly-

:;>repered or properly draw:::.". ('!r' .. page 5.) Obviously theret'ore 1'8:'-

itt No.. 2 shou!.d be ordered ca::.eelled.. 

A.t the hearing defendant ottered a third taritt (Exhibit No. 

1) which it seeks to rile with the Co~s~1on in the eve:o.t the Comcis-

sio::. tinds that it complies 'With the cO:Ld1tio::l.S in Decisio::l. 27102. It' 

it d.oes not comply with these condi tiOllS, an order mod.1tying :Decision 

27102 so' as to bring it i:l.to cO:Iplia:lee is sought. This ~ro::>osed ta:-

itt' parmi ts the transporta tioD. or sllip:nents by detendan t a.t eberges 

less. tb.a.: those which 'Woul.d accrue it the shil)~ t'orwarded "like kind 

and <;Jle.:lti ty otproperty""' over . the line or the carrier pertorming the 

line haul wi thou:t specitically publishing such rates and 13 therefore-

subject to the same objectioIL3 as C.R.C. leo. 1. No go~ eauze why De-

cisio:c. No .. 27102 sbotll.d be amended has 'been shown. This request will 

. there tore be denied.. 

I: A~p11cation 19362, the ~roeeed1ng in wbich derendant was 

authorized. to tile a teritt tor the eommo: ~er service involved, 

it was alleged that ~eten~t has since 1901 "eontinuously perto~d 

local drayage end :O:eight tonarding operations via the l1nes ot eom-

:non em:-riers betw&en San FranciSCO and. po1:1 ts in the Sta~ or cal.1-

~ornia". . The operations, moreover, were ftsa1d. to be those or a common 

~1er as det1ned in 5ee'tion 2(ka) ot the Public UtUi tiez Act"·. 

These e.lleg~tio%l.S were not e.isputed. Eere however derendan~·s status . 
as a eom:ton earrier is challenged, perti~ularly in so !trr as it involv-

ed serv1.ce betwoo::. san :s'raneisco and Stockto::l and Sacramento and tbe:::e 

is nothing in this record to show that derendant was. operattng as a 
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t:l:'eight !orwarder on or be!o::-e August 1, 1933, or that it held a cer-

ti!1eate o! pu'bl.ic convenience s:ld necessity as required ot carriers 

eo:mnenc 1ng to operate tb.eree:t'ter. 3 

'nle tollowing t'orm ot order is recommended: 

ORDER 
~~----~ 

'J!:leso proceedings harJollg been 'uly h~d. and submitted, 

IT IS EERESY ORDERE:D 'that defendant carley & Hem11ton, Inc.: 

1. On or betore thirty (30) days trom the ettect1ve ~te 

or this order rile with too Commission on tull statutory notice end 

in lieu ot C.R.C. No.1, a te.ritt tully c~lyin.g with the term,.$ ot 

the order 1!l. Docisio::t 27102, and with the :practices to be engaged 1n 

thereunder, or in the a:l ternati ve cancel C.R. C. No _ 1. 

2_ On or betore tb.e ettective date ot' this order, eeaze 

and desist and therea!'ter abr..s.in !rOm assessing and collecting rates 

and charges wb!.ch ere lower than the re-tes and eh.erges eonte:rt:r;>or~o

ously maintainod by the COm:1on carrier :pertor:n1:lg the line haul ter 

the trensporta-:1on or like kind and quantity or property, unless. end 

until def'endan"; shall have o:nt'plied with COndition No. 4: ot Decision 

27102. 
IT IS H'i':REBY FUR'l'BER ORDERED that in all other, res;:pe ets 

caS$ 3928 be and. it is hereby dismissed. 
IT IS EtEIRE"irr ~ ORDERED that defendant carley &. E:emil-

to~, Inc., on or betore Octooer 11,1935, cancel its Tariff NO_.2, 

3 Defendant reealled having co:o.sie;c.ed and received shil>me:lts between san Francisco on the one hand and st.ocktO:l and Saeramento on the other 
he:nd but was unable to ::tate ... :!lether or not the bill. or loading desig-
nated it as the coD.$1gc,or or eons1511ee• 
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C .. R .. C. No.2, 0::1. not less. than o:.e dll7' s notice to the Com:::1ss1on and 

the :pu'bl1 e. 

IT IS E:EREB! FO'RTEZR ORDERED that u1'On the ea."lce~lat10n or 

sa1.d. Terit't' No.2, C .. R .. C. No.2, Case No .. 3946 be an4 it is here'by 

discontinu.ed cd our suspension: order ot Decembe:- 1"', ~934, vacate4 

and set asi de. 

This order will beco:n.e ettecti ve. ten (10} days ~m the date 

hereof. 

The toregoillg op1:lion ane. order are hereby e.:Pxroved and or-

dered :tiled as the o:?im.oll and order 0: the Railroed Com:n1ss1on or tJ:.e 

State ot' Call!'ornia. 

Dated at sen Fra:c.eiseo, Cali:eor~, 

./~~~;::;k A ~~ 1935. 

I 
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