Decizlior No.

2EFORE TZZ RATLROAD COMMISSION OF TEE STATE OF CALIFORNIA

TVALLEY ZXPRESS CO.,
a corporation,

Conplainant,
vsS. Case No. 3928.

CARLEY & EAMILTON, INC.,
a corporatlion,

Defendant.
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In %he Matter oL the Suspension by
the Commission on its own motion of
Freight Forwerding Taeriff No. 2, C.R.
C. No. 2 of CARLEY & EAMILTON, INC.

Case No. 3946.
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Gwya Z. Baker, for Carley & Zemilton, Ine.

¥cCutcken, Olney, Mennon & Greene, by F. W. Mielke,
for The River Lines. L

¥. 5. Joanson, for Valley Zxpress Co.

Berne Levy end G. E. Duffy, for The Atchisorn, Topeka
and Santa Fe Railway Coxpeny.

James E. Lyons and A. L. Whittle, for Southern Dacific
Compeny and Pacific Motor Tremnsport Company.

EARRIS, Commissioner:




By the order in Decision No. 27102 of Mey 28, 1984, Cazley
& Eamilton, I::c.l was authorized and directed to Lile with the Com—
mission a teriff caming rates, rules emd regulations for "freight for-
werding between Sen Francisco and other Califcrniz pomtsqsez-ved by
cormon carriers”. The oxdex however was subject to the following condi-
vions:

1. The teriff shall conform %W tho Tules prescridbed dy e
Comrlssion for the consiTucilion and T4ling of freight
vexrllls.

2, Tt shell set forth specificelly ell rates end charges to
be mmde for drayage, XETKINgG, stenciling or other imel-
dental services t0 be performed bY applicext.

3. T+ shell provide that to the cherges meferzed o in Con-
dition No. 2 shell ve added the charge of the carrier
over whose line the shipment is rorwerded or receiveld as
shown by such cerrler's tarifts on £ile with the Commis~-
sior for the tramsportation ol 1ixe kind snd quentity of
property, except as provided iz Corndition No. 4 next delow.

4. Tf shipments are %0 be transported at rates less than *those
contorporansously meintained by the carrier performing the
1ine heul service, such cherges shall be specificelly shown.

5. The authority herein granted shall no? he construed 25 &
£indicg by the Commission as to the reasongdleness of the
~ates to be established.

Derendent filed its Teriff No. 1, C.R.C. Fo. %, effective
Toly 17, 1934. In it, 1t provided & rate of %ten cents per hundred-
woight for drayege, handlirg, consolidating, forwerding, narkicg, Sten~
ciling or other izcilentel sexvices. The teriff further provided that
~nis cherge should be added "to the texriff Tales of commOn carriers
yewtully on file 7ith the Reflroad Comnlssion of the Stete of Califor-
nfle over whose line shipments &re sonwerded”.

Compleinant allegss that the teritt Soes 1ot conform o the.

conditions of the order in pecigion 27102, axd that the practices ¢on~

* Carley & HRemilion, Tne. 45 the defendant im Caze 3922 and the o~
spondent in Case 3846. Throughout this gecision 4t will at all times
ve meferred 4o as defendant.
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ducted uwxder seid sarift are in violation of Sectioms 13, 17 and 19
of the Pudlic Ttilities Act.z T+ seeks an order directing defendax?
o - .

1. Tile & teriff conforming with seid Decision No. 37162.

2. Tortbwiit:n cease and desist from assessing and collecting
wates end cherges which are lower thaxn the ratles grd chare
ges contemporexneously assessed and collected dy the trans-
;g;z;;%ng common carrier on iike kind and quantity of prop-

: After the ccamplaint hed beex ziled, dut before a heering
was had, defendant filed its Freigat Tonwerding Tariff No. 2, C.E.C.
No. 2 with the Comiz;ﬁ.on. mhis tariff was issued to become effect-
1ve December 15, 1935, erd was intended W supersede C.R.C. Xo. 1.
Anozng other 'chinss £+ contained mates for the trazsportation o prop-—
erty batween Saz Fremcisco on the onme lend and Seeremento and Stock-
ton on the other. It was protested oy The River Lines on the growmds
‘;ﬁgt cetendant had not uwp To that time deen operating & freight for-
'.;fardi.ng' service between the points nexmed, reld no certificate of pubd~
14c convernience end necessity, and Tans was without a right o oper-
ate. The effective date of C.R.C. No. 2 was eeccordingly postponed
and the operation thereoZ dere:red; pezding & getermination of iis.
legallity.

Both matters vere heard at San Trarncisco wpon & commom

More specifically it is glleged Tthat said ter +£ contains provi-
sions, rules and regulations which are contrexy to end not in accord-
ance with the five conditions conteined in said Decision No. 27102
* % % In that seid teriff does not provide that the charges of the cox~
wmon carrier over wkose line the shipment is sorwerded or recelved”
(chell be) Tas showz By such cerrierts tariffs on flle with “the Com=— °
sission 7¢r the tramsportation of like kind and quentity of propexrty”,
and thet it "is furthexr violetive of condition No. 4 o? seid Decision
No. 27102 in that it does not specificelly show rates that are less
then those contexporaneously pelintained by the carrier perforning the
line heul service, notwithetezding the fact that Gefendent ectually
assesses lower cherges then are contemporaneously assessed by the w-
derlying oT transporting cerrier®.
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record. They were submitted upon driefs and will de d.isposed. of ir

one decision.

It is conceded by E. L. Cerley, Ir., Jdeofendant's president,

thet chipments have beex received and forwarded while Taerilf C.R.C.
No. 1 was in erffect, at charges less then those contemporaneously
mainteined for the transportetion of like kind and gquantity of prop-
ety Dy the carrier over whose line the shipments moved. Iz fact the
record suows thet on certain shipments the charges collected from the
shippers were lower than those defendent actuelly peld to the under-
lying carrier for the line haul itransportetliom. (Tr. page 28.) Since
these cherges were not specifically sbown in derend.ant'_vs tec:ir:‘.‘, it =
obvious that conditioms 3 end & of the order of Decision No. 27102
have been violated.

Defendant in its brief conitended that this paxt of therrde;t
was "not clear and definite”. It was intended by these provisions 0
require &efendant to show by specific pudlication auy rates that would
produce lower charges than those which shipoers might obtain if the
sdentical shipments were made ;Ii:ectly via the line performing the line
hmzli transportation. It is zot apperent wherein this inter.tion. was 2ot
¢clearly and definitely exprossed. Defexndemt will be required % cease
and dezist fwom assessing and collecting rates and charges which ore
lover then the rates and cherges contemporeneously maintained by the
common cerzier performing the line baul for the toensportatiox of like
Xind and &uantity of property, unless and until defendant shall heve
complied vith Condition No. 4 of Decision 27102. N’oreovecr:; defe“dént
will be required to azmend or reissue iis C.R.C. Xo. 1 380 a3 <o bring
14 cleerly within the terms of the order in Dacision 27102.

Complainant made o attemp? 1o sustaiz its allegations that
Sections 13, 17 axd 19 of the Act had deen violeted. As to these xat-




ters, the:'eror-a; the camplaint will be dismissed.
Defendent 4id not attempt to Justify its Freight Forwerding
Teriff XNo. 2, C.R.C. No. 2, here unfer suspezsion, dut on the other
h.Emd conceded Tthat nmeither Taxriff No. 1 nor Taxiff No. 2 was properly p
repered oOF prdpe::ly drewat. (Tr. pege S.) Obviously therefore Tar-
iff No. 2 should be ordered caxcelled.
A% the hearing defendant offered a third teriff (Exhibit No.
1) which 1% secks to file with the Commission in the eveant the Commis-
sioz finds that it complies Witk the conditions in Decision 27.02. If
it does not comply with these conditions, an order modifying Decision
27102 so as %0 bring it into complienmce is sought. TRhis propésed ter-
127 permits the trensportation of shipments by defendant at charges
less thaz those whick would accrue If the shipper forwarded Tlike kind
end quentity of property™ over the line of the carxier pea:'ro:"ming the
Zne haul without specifically pudlishing such rates eund is therefore
subject to the same objections as C.R.C. Xo. L. No goold cause why De-
¢isfion No. 27102 should be amended hes been shown. Tals request will
- therefore be denied.
Iz Application 19362, the proceeding in which defendant wes
authorized % file & %texiff for the commoz cer~ier se;:vice involved,
1t was alleged that defendaxnt has since 1901 "continuously performsd
local drayage and Lreight forwerding operations via the lines of comu~-
mon carriers between Sen Francisco and points in the State of Calil-
fornia”.  The operations, moroovor; were “sald to be those of & common
caxrier es defined in Sectfon 2(ke) of the Public Utilities Act™.
These allegations were 20t disput?d.. Here however defendant's“ steatus
&8s & comon. carrier is challenged, parvicularly in so far as it involve
ed service between San Francisco and Stockton and Secramexzto and there
is rothing in this record to show that defendent was operating as &
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freight forwerder on or bdefore August 1, 1933, or that it held & cer-
tificate of public convenience and necessity as required of cexriers
coxmencing to operate thereatter.®

The following forx of order is recommended:

mese proceedings having been duly heexrd and mbmitted;

IT IS ZERESY ORDERED that defendent Cerley & Hemilton, Inc.:
| 1. On or before thirty (30) deys from the effective date
of this ordexr file withl the Commission oz full statutory notice &nd
in 1ieu of C.R.C. No. 1, & terif? fully complying with the terms of
the order in Decision 27102, axd with the practices to de engaged In
thereurder, or in the alternetive cancel C.R.C. No. L.

2. On or defore e effective fate of this oxder, cease
end desicst and theresfter sdsiein from assessing and colleciing reates
end cherges which ere lower than the rates and cherges conterpoTare~
ousiy maintained@ by %the common cexrrier performing the line haul for
the trensportasion of like kind end cuan¥ity of property, unless end
until defendans shall heve complied with Comdition No. 4 of Decision
27102.

Tr IS EERESY FURTEER ORDERED thet in all othex respects
Case 3928 be and 1t £s hereby dismissed.

TT T3 EEREBY FURTEER ORDERED thet defemdant Carley & m—

“on, Inc., on or before Cciober 11, 1935, cemcel its Texriff No..z,

Defendant recalled heving consigned and recoiveld shipments hetween
Sen Francisco on the one hand and Stockion end Sacremento on the oiher
nend but was unable to state whether or not the bill of lading deslig-
neted Lt as the consignor or consignee.
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C.R.C. Xo. 2, on ot less than one day’s notice to the Commission and
the pudlic.

IT IS FERZBY FURTZER ORDERED that upon the cancellation of
seid Teriff No. 2, C.R.C. No. 2, Case No. 3946 bo and 1t 1s heredy
&iscontinued and owr suspension order of December l4&, 1934, vacated
ang set aside.

This order will hecome effective %en (10} days from the date
hereof.

The foregoing opiznion and order are heredy approved and or-
dered filed as the opinfion and ordexr of the Rallroed Commission of the
Stete of Californies. '

Dated at San Fremcisco, Califorais, this 3/% dey of

M/m::é// . 1635.
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Coxmissioners. /




