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Deciston No. __ DSH 1! Syl e el
CLSi0D NNO. MR ‘

| BEFORE THE RAILROAD COMMISSION OF THEE STATE OF CALIFORNIA.

FPETE RAMPONE, doing business un~-
der the firm neme and style of
RAMPONE BROS., a corporation,

Complaineant,

vs. Case No. 3994.
THOR XKOF0D, FIRST DOE, SECOND DCE,
TEIRD DCE, FOURIE DOE, FIFTE DCE,
PTRST DOE CORPORATION, SECCND DOE
CORPORATICON, TEIRD DCE CORPORA~
TION, POURTH DOE CORPORATION, and
FIFTE DOE CORPORATION, '

Dofendants.

Tn the Katter of the Applicetion of
TEOR XKOFOD for cextificate of Pub~
1ic convenience and necesgity for
the operation of an automobile
truck line for the transportation
of farm products between Sen Fran-
cigsco and Oakland on the one hand,
and points in the Sacramento Delta
on the otaexr hand.

Application No. 19984.

Tn the Metter of the Application of
1. P. XKERNER, JR., doing business
under the fictitious name and style
of XERNER MOTOR COMPANY, for a cer-
tificate of public convenience and
necegsity to operate an sutomotive
truck line.

Application No. 20154.
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Docoto and St. Sure, by E. W. Decoto, for Fete Rempone,
complainant and protestant. _
E. Beker for Thor Xofod, defendant and applicant.
Reginald L. Vaughen for L. P. Kerner, Jr., applicant.
H. W. Hobbs and R. S. Myers for Southern Pacific Company
and Pecific liotor Transport Company, protestants.

1,. I. MeKim for The River Lines, protestant.
£. M. Serol for Truck Owners Assoclation of Celiformis,
Morris Draying'Co., and J. J. Leonardini, interested

parties.




BY THE COMMISSION:

Pete Rampone, a cexrtificated truck carrier of asparagus
end rield products, between the Delta region, -~ in aﬁd_aboux Wal-
put Grove and Oskland and San Francisco -- complains of Thor XKofod,
defendeant, and alleges that he is conduciing common cerrier trans~.
portation service for the seme commoditics from the Delia region
eforesaid to Qaklend and San Francisco over and along the route
used by complainent without legal authority therefor. The de-
+ondant answered denylng any operation "in violation of any law."

Each appliceant herein s£eexs axcertiricate of public con~
venience and necessity for the estasblishmernt of a common carrier
trucking service between the Sacremento Delta district, and Oakland
snd San Franclsco. Only fresh frults aﬁd vegotables are to be
transported and only o markets at each city. Neithex proﬁested
tne other's application -- in fact, each urges that both appliéations
‘should be granted. Both are protested by Pete Rampone now conduct-
irg similex operations under suthorlty of Decision No. 26894 on Ap-
plication No. 19311, dated March 26, 1934. Applicents propose the
seme rate now esteblished by Rempoie -- %0 cents per 1CO pounds,mux&
through from point of origin to destination and free return of empty“'”“
containers. The routes sdopted by Rsmporne will be followed.

Public hearings thereon wexe condueted by Examiner Willlems

at Rio Viste and Welnut Grove. |
The relabionship of applicents and protestant msy be sum-

marized ag follows:




Thor Kofod began transportation of fresh vegetablé§ 
and fruits from the Deolta region to Oakland and San Francisco
in 1925 when such transportation was exempt from the Jurisdic-
tion of this Commission under the Crittenden Act, Some of
this transportation, in additiorn, was fronm field to packing
houses in the Delta region., Waen the Crittenden Act wes dew
clared unconstitubtional by the Californie Supremo Court(l)
Kofod fileé gpplication with this Commission for a certifiqate
t0 operate in e redius of 25 nmilos of Rio Vista and to Oskland
&nd Sen Franmcisco, This epplication was disuissed by counsel
Tfoxr Kofod who meinteined thet Xofod's operations were those of a
private'carrier. t

L. P. Xerner's operation has a similer history througa
his predecessors, Fenton and Franscioni; though none named has
previousiy made application to this Commission for eny certifi-
cate covering sueh service, |

Tn addition the record shows that many other truck
operators served the Delta area from time to time during the past
decado, none being possessed of a certificate of public ¢one
venience and necessity except Tony Rampone who obtalned a

cersificate S0 transport asparagus only frox Sherman Island 1n

(3)

1926, and Pete Rempone who in 1928 acquired a onénhalr.
innerest with Tony. In 1834 this service was enlarged to céver
the whole Delte area south of Freeport (included;in thexinstgnt
applicetions) and leter this area was extended to include the
area south and eest of Antioch, north of Tracy and west of
Stocktor, this extension of ares not being included in the in=-

(4) ] |
stant applicatlion. The three operators involved in the in=-

TiT Frenchise novor verriers' Associstion vs, Seavey,196 Cal.77.
(2) Decision No, 17372, Application No. 12132,
(3) Decision No. 16521, Application No. 12498.
Decision No. 19474, Application No. 14430,
(4) Decision No. 26894, 4pplication No, 1931l and
_ Decision No. 28313, Application No. 19928.

S.




gtent proceedings seem to represent a survival of the Tittest and
each has a contiruity of service in excess of ten years.

The Delta area to be served is approximately 225,000
acres, the most intenslve cultivation being on the many islands
vetween the Sen Joaguin and Sacramento Rivers, and beﬁween Freé-
port end Shermen Island. 0f this ares 62,000 acres are planted
to asparagus, which crop ripens and moves to market in a period
of from 60 to 90 days, according to the testimony of Jemes Van
Tonningen, district superintendent of California Packing Corpora-
tion for meny years. Ee also estimates that each acre produced
1.25 tons, yielding a transportable total of 77,500 tons of as-
paragus alone. This product being fragile and perishable must
be moved with cere snd speed under moderate temperature to'loc§l<
markets. Of this total Mr. Van Tonningen testifiéd 2S per cent.

moves to eastern and to local markets, while fresh, the rémaiﬁder

poving to capneries. The local consumption varies from yeaxr 0

year.

Tn addition the record shows the production of gbout
equal tonnage‘of vegetebles and frults and also forage Ccrops
sueh &5 Bgyptien corn, ebe. While not all the 225,000'acrés are
upnder cultivation the record indicates & gross production of approi-
mately 200,000 tons. 1# the ratio of 28 per cent. indicated by
Mr. Ven Tonningen 1s preserved, the 1ocal movement to rail ship-
ment, cenneries and the Bey Region markets is about 55,000 tons.

pProtestant estimated a peak Toad of 15,000 packages daily to Se

fFrancisco and Osklend.
The importent guestion in these applicetions is whethexr

or not the record'justifies the claim of protestant that_one cor-

«ifticated carrier can efficlently handle this vast prqduction to




the Bay Area. No one carrier in the past has done so and the

record herein does not indicate that one carrier can porform
exclusive service. The witnesses tostifying for applicants ex-
pressed the belief that one carrier could not render adequate
service and that all threc are needed.

Neither Kofod nor XKerner opposed each other -~ In fact,
each urged that all of-the above three services were necessary.
In view of the fact that Xofod hes headquarters at Rio Vista,
Kerner at Isleton «nd Rampone at Walaut Grove, it appears that
practical convenience of shippers has made a reasonable division
as to the three cariiers. The conclusion that all are‘néeded

is found from the record. We have not discussed the complaint

of Dampore againet Tefod, for o discnssion of it is ummecessary

in viow ol The somclusions reached concerning the applicatlion of
XKoTod. The record reasomnably supports the conclusion that both
KoTod and Xermer, and the latter's predecessors, operated a trans-
portation sorvice in good faith during neny years when thls Com-
mission exercizsed no jurisdiction over radial highway coxmen
cerriers o highway contract carriers. Both of said applicents
claim that their operations were thoso of carriers over whom th%s
Commission lhad exercised no jurisdiction prioxr to ‘the £iling of the
applicetions herein. The record is similerly clear that oth ap-
plicents operated in good faith and in a manner comparablé,‘i:-notmw;
fidentical, fo the historical operations of protestent Rempone . |
The record is also clear that the shippers in the terrivory f{nvolved
i the above entitled metters require the transportation services

of each of the threc carriers named herein, Rampone, Kotod and
Xerner. Tn view of the fact that Kofod and XKerner now dgsire to

widen the scope of thelr trensportation activities and dedicate

) | a4
1) Xofod produced 2% and Keyner 25 growers and shiprers who agree
) that sgveral carriers are needed.  Rampone produced 25 shippex;
=

gsatisfried with his gervice.




their services as defined in their applications to the general"

public, we believe thet public converience end necessity will

be best subserved by the issuance of certificates by‘this come
mission to each of said applicants as prayed for. _

I view of the foregoing, the complaint in Case No. 3994
will be dismissed.

Applicants entered into stipulation with reil and water
carriers restricting the service to be performed as Iin the Rampone:
certificetes and such protestant carriers thereupon vithdrew pro-
test.

We find, therefore, that public necessity end convenience
require the services of both Kofod end Xerner in the areas proposed,
with the exception noted above, and an order meking this fLinding

offective will De Qntered.

Thor Eofod ard L. P. Kerner, Jr., are herety piaced up-
or. notice tﬂat *operative rights™ do not constitute s class of
property walch éhould be capitalized or used as an element of value
tn determining reasonsble rstes. Aside Trom their purely permls-
sive aspect, they extend to the holder a full or partial monopoly
of 8 class of dbusiness over & particul&r route. This monopoly
feature mey de chenged or destroyed at any time Dby thg state wn;“ha\
is rot in any respect limited to the number of Tights which may te

given.

Thor Kofod, having mede application for a certificate of
public convenience and necessity for the establishmert anéd opera-

tion of eutomotive truck service for the transportation of certain




farz products between Sasranento Delta Reglon, on Qne hand, and
Sen Frenclsce and Oakland, on the other hand, a pudlic hearing
naving beoen held and the matter having been (uly s@bmitted and
20w being ready for decision;

ThE RAIIROAD COMMISSICN OF THE STATE OF CALIFORNIA
HERESY DECLARES that public convenlence and necessity’require‘
the establishment of "on eall® service for the transportatioﬁ |
of fresh asparagus, fresh sruits and veget&bios as hereinarter'
restricted, witk a return movement of empty ccntéiners from
the points end termini, on the onc hand, as specifically set
forth as follows:

Shermen Island; Twitchell Island; Brannexn
Islend; Andrus Island; Bouldin Island;
Staten Island; Tyler Island; Crand Islend;
Ryer Island; Sutter Islemd; Prospect Islend;
Tgbert Tract; Liberty Farms Unit No. 1;
Liverty Farms Unit No, 2; Little Holland
Tract; Merritt Island; Holland Land Company
Tract; and all other points in territory
vounded by highway from Walnut Grove %o
Thornton-Sighway, Thoraton to FranklineHigh-
wey, Frapklin to Hood, thence Sacramento
River south to Walnut Grove, including points
internmediete, to Ocklend and San Franclisco,
or the other hand;

over and elong the following routes:

7ia Antioch Bridge and Mein Highwey via
Pittsburg, Willow Pass, Concord, Walnut Creek,
mennel Road to Oskilend and San Franclsco; or

Vie Pittsburg, Bey Point, Mertinez,
Franklin Canyon Roed to Oskland and Sen Fraz-

cisco; or

Tie Rio Tista, thence via Suisun, Feir-
Tield, Carquinez Bridge, Richmond and Cakland
end San Francisco. :

AND IT IS EEREBY CRDERED thet a cortificate of public

convenicnce and necessity therefor be and the sene heredby is




granted to0 Tk

1.

or Kofod, subject to the following conditions:

Applicent shall have the right to itransport
from the points and termini, hereinavove set
forth, frosh fruits eand Lresh vegetadles,
Including melons and fresh potatoes and fresh
onilons in bhoxes, to the commission and broker-
age market districts in San Francisco and
Qaklend, and to ceameries in the producing
districts with a return movement of empty ¢on=-
tainers.

Applicant shall not bhaul as a common carrier
eny commodities to the canneries and/or pack-
ing houses situated in the viecinlty of San
Trencisco Bay originating in terrltory sit-
vated within one mile of the present location
oL tre rails of Southern Pacific Company, ex-
cept asparagus.

Apnlicant shall zot haul as a comuon carrier
dried onions and/or potatoes in sacks,

Applicant skall not haul as & common carrier
the commodlties herein authorized to any
shipping terminal or state refrigeration
terminal et San Francisco or Oskland.,

Sald trencportetion service shall be an "on
call” service afforded by the eguipment operat-
ed by applicant through the growing ssason in
the territory affected,

dppiicant shall file his written acceptence ol
the certificate herein granted within a period
of not to exceed fifteen (1) days from date
herect,

Applicant shell file, in triplicate, und make
effective within a periocd of not to exceed
trirty (30) days after the effective date of
this ordor, on not less then ton days" notice
to the Commission ond the public a tariffl or
terifls constructed in accordance with the re-
quirements of the Cormission's General Orders.
and conteining retes and rules whick, in vol-
ume exnd effect, shall be identicel with the
retes and rules shown in the oxhidlt attached
o the application insofar as they conform 1o
the certificate herein granted, or rates satls-
fectoxyto the Rallroad Commission.




Applicent shall file, in duplicate, and meke
effective within a period of not to eoxceed
thirty (30) days after the effective date of
this oxder, on not less than five days' notice
to the Commission and the public, time schodules
covering the service herein authorized in a form
sabisfactory to the Rallroad Cormission.

The rights and privileges herein authorized may
not be dlscontinued, sold, leased, transferred
nor assigned unless the written consent of the
Rallroed Cormisslon to such dliscontinuance, sale,
lease, transfer or asscigament has first been se-
cured, .

No vehlclo may pe operated by applicent herein
unless suck vehicle 1s owned by seld epplicant
or is leased by him under a contract or agree-
ment on a basis satisfectory to the Rallroed
Commission. - |
IT IS UEREBY FURTEER ORDERED that in all other respects,
except as speclfically hereln granted, the spplication be and the
same heredy is denied,
L. P. Xerner, Jr., baving mede application fdr'a cortifia
cate of pudblic convenienco end necessity to establish and operate-

Ton call" automotive truck service for the transportation of perlish-

ebdle farﬁ products between the Delta Reglon, on one hand, end Ogke ,

land and Sen Franmcisco, on tho othor hand, a public hesring having
been held and +the matiter having been duly submitted, and now belng
ready for declsioen; _

7oF RATIROAD COMMISSION OF THE STATE OF CALIFORNIA HEREBY
DECLARES thét oublic convenience and necessity require the establlizhe
ment of service for the trensportation of fresh asparagus, fresh
fruits enéd vegetables as hereinafter restricted, with a return
novement of empty containers, from the polnts and ternini, on the
one hand, as specifically sct foxth as follows: |

Stermen Island, Twitchell Island, Brennon Island,

Andrus-Islond, Bouldin Island, Staten Islend, Tyler

Island, Grand Island, Ryer Island, Sutter Island,

Prospect Isiand, Egbert Tract, Liberty Feras Unit
Yo. 1, Libexty Yerms Unite No, 2, Little Hollend

Tract, Merritt Island, Zolland Land Company Tract,
Now Hopo Tract and MeCormickeWilliamson ract;

g-




to Oakxlend end San Francisco, on the other bhand,

over =ad zlong the following rouvves:

(&)

(®)

(e)

(d)

Tie the Antiocn Bridge, thence viea Mein Elgh-
way, via Pittsburg, Willow Pass, Concord,
Walout Creek, Tunnel Road to Qekland and Sen
Frencisco. '

Vie Pittsburg, Bay Point, lMertinez, Framklin
Canyon Road to Oaklend and San Franclsco.

7ia Rio Vista, Sulsun, Fairfleld, Carquinez
Bridge, Richmond, vo Oaklend and San Frenclsco,

daklend or Berkeley to San Francisco via auto.
ferry from Oukland Pier or Bexkeley Piler; .

AND IT IS HERSEY ORDERED that & certificate of public

convenience and necessity therefor be and tae seme hereby is grant-

ed to L. P. Xermer, Jr,, suwbject to the following conditlons:

{1)

»
o

Applicant shall have the right o transport
from the points and termini, herelnsbove set
forta, fresh fruits and fresh vegetebles, luw
cluding melons and fresh potatoes and fresh
onlons in boxes, bo the commission snd droker-
age merket dlstricts in San Frencisco and
Qakland, and to cenneries in sald producing
aistricts with a return movement of empty con-
tainers.

Applicant shall not heul as o common carried
eny commodities %o the cannerles and/or packe
ing nouses situated in the vicinity of San
Trancisco Bay originatirng in territory sit-
uated within one mile of the present lccation
of the rails of Southera Pacific Cezpany, oX-
cept asparaguws,.

Applicent shell not heul as a coxmdl carriexr
dried onions snd/or potatoes in sacks,

Applicent shall mot haul as & common carrier
+he commodities herein auvthorized to any
shipping terminal or state refrigeration
terminel at San Francisco or Oakland..

Said trensportation service shell be an "on
call™ service afforded by the equipment operat-
od by applicant through the growing season in
~he %“erritory affocted,

Applicent shall file his written scceptunce of
the certificate herein grapted within a period
of not to exceed Tifteen (15) days from date
nereox, ,

10.




Applicant shall file, in triplicate, and moke
effective within a period of mnot to exceed
thirty (30) days after the effective date of
this order, on not less than ten days' notice
to the Commission and the opublic a tariff or
tariflfs constructed in accordance with the re-
quirements of the Commission's General Orders
and containing rates and rules which, in vol-
ume and effect, shall be ildentical with the
retes and rules shown in the exhibit attached
to the application insofar as they conform to
the certificate herein granted, or rates satis-
ractory to the Railroad Commission.

Applicent shall file, in duplicate, and mele
effective within & period of not to exceed
thirty (30) days after the effective date of
this order, on not less than five days' notice
to the Commission and the public, time. schedules
covering the service herein authorized in a form
satisfactory to the Railroad Commission.

The rights and privileges herein authorized may
not be discontinued, sold, leased, trencferred
nor assignod unless the writtem consent of the
Reilroed Commission to such discontinuance, sale,
lease, transfer or assignment has first been se-
cured.

(10) No vehicle may be operated by epplicent herein
unless such vehicle is owned by sald applicant
or is leased by him under a contract or agree-
ment on a basis satisfactory %o the Railrcad Com-
mission. c
IT 1S EEREBY FURTRER ORDERED that in all other respects,
except as perein specifically graﬁted; the applicaxipn'be and the

saze hereby is denied.

IT TS HEREBY FURTEER ORDERED that Complaint No. 3994,

Pete Rempone v. Thor Xofod, be and the same hereby is dismissed.
Por ali other QUPDOSBS the effective date of this order

chall be twenty (20) days Trom the date hereol.

Dated at San Francisco, Californis, Thl

Wrad . 1936.
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