SEA
Decision No. 23 ‘u‘8 7
BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA
REGULATED CARRIZRS, INC., 2
Corporation,
Complainant,

VS.

GUIARTE TRANSPORTATICON CO., Case No. 3909
a Corporation,

FRANK GULARTE, et a&l.,
Defendants.

APPEARANCES: |
REGINALD L.VAUGEHAN, for the Complainant.

L. M. PHILLIPS, for Frank Gularte, a defendant.

PY THE COMUIISSION:

SR2LIXILN

By complaint f4iled on the 28th day of September, 1934,
complainnt chrges Gularte Transportation Company, & corporation,
and Frenk Gularte, an individual, with unlawful common carrier
operations by auto truck between Guadalupe and Santa Maria on
the one hnd and Los Angeles, Los Angeles Harbor, Vernon and
contiguous territory on the otiher hand, and between Guadalupe,
Santa Meria on the one hand, and San Fréncisco and East Bay
Cities and intermediate points on the other hand.

Public nearings were had before Examiner Albert Johnson,
Feburary 5, 1833, on which date the case was submitted on

concurrent briefs. The nmatter is now ready for declsion.




The principal contention made by the defendant was that
the complaint had not mode out a case of highway common
carrier operations because 2ll of the pudlic witnesses ecalled lacked
knowledge as to the extent of the defendant's operztions and
that the hauls testlfied to by these witnesses were subject
to separate arrongement in eafh case and were so infrequent
that the transportation should be classified as contrzet
naulirg.

The witnesses called by the complainants both in Santa
Marla and Los Angeles testifled, for the most part, that the
deferndant had hauled occagional loads for them, and in most
cases made separate agreements s to the compensation and
service to be given on each shipment. These agreements‘were
for no term longer than the individual shipment; they were
not specific as to tixme nor &s to route or termini, nor did
Shey in any way bind the shipper to ship any amount of com-
modities by the carrier; nor did taey bind the carrier to
transport any specific or cdeterminable amount of commodities
for the shipper. These arrangements appear to be nothing elée
thon mere rate agreements. '

The question then arises &s to whether the defendentts
operations were tacse of a Highway Common Carrier or those

of a Radial Highway Common Carrier.
Ir. Rampone vs. Leonardini, 39 C.R.C. 588 at 591, this

Commission distinguished the Higaway Common Carrier as follows:

The "alghwoy common carrler™ is distinguiched 25 -
one who dedicates and holds out his transportation serw-
vices generally to the public, for the transportation
of some certain variety or varleties ol freight,
at rates filed with the Commission, and who usually
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or ordincrily operates between fixed termini or over
2 regular route. Before commencing his operations

as such, a "highway common carriler” Iis reguilred to
Justily and culminating in the issuance by the Conm-
mission of a certificate that declares that public
convenience and necessity require such operation.
Such a Thighway common carrler” is also required to
file with the Commission his schedule of rates and
tine table."

On page 593, thls Commission distinguished the Radial

Highway Common Carrier as follows:

4 "radizl highway common carrier” lc distinguilshed
as one who dedicates and holds out his transportation
services generally to tae public, or a substantisl
portion thercof, for compensatlion, for the transportation
of some certain variety or wvarletles of freight, and
who does not wsually or ordinarily operate between fixed
terainl or over a regular route, and who offers to serve
anyonc within the scope of his dedication, which scorpe
must be a clearly defined area.

A Tradial kighway common carrier" may operate, within
this defined area, over any public highway, subject, of
course, to the possibility that frequent operations
between fixed terminl or over any definite route may
transform his operations into those of a highway
common carrier, Jor walch a certificate of puktlic
conveniernce and necessity 1s regquired.cce..... -7

The Exhidits placed in evidence at the hearings on this

case, indicate thct the fefendont zade somewhere In excess of

seventy-Tive (75) trips beiween Santa Maria and Guadalupe on

the one hand and Los Angeles, Los Angeles Harbor, Vernon and

contliguous territory and intermedizte points on the other

rand fromw the £irst of 1934 until the time of the hearing.

The exhibits further show that the defexcdant made

frequent trips between Guadalupe and Santa Marla and vieinity

or trne one hand and Szn Fronclsco and Ezst Bay Citles and inter-~

mediate polnts on tre other hand.

It would appear from these exhibits that the defendantts




operstions over the routes and between the termini involved in
the complaint were usual end ordinary operations between fixed
terminl or over regular routes. Accordingly, his Operafions
over such route are those of 2 Eighway Common Carrier within
the meaning of Section 2 3/4 (2) of the Public UtilitieS‘Aét,
which succeeds Section 1 (¢) of +he Auto Truelk Transporpaﬁibn
Act. |
Further, Insofar as the defendant's operations between
8anta Maria and Guadzlupe on the one hand and Los Angeles,
Los Angeles Harbor, Vernon and contiguous territory on the
other hand are concerned, in Case No. 3588, by Decision ¥o.
27758, dated February 1l8th 1835, this Commission found that
Frenk Gularte and Gulerte Trucking Company, a corporation, had
been operating as a tramsportatioz company, as defined in
Section 1, Subdivision (¢) of the Auto Truck Transportation
Act, Chapter 213, Statutes 1917, as amended, between Santa
X¥aria, Guadalupe, on the one hand, and Los Angeles,'Los Angeles
Eorbor, Verxzon and contiguous territory on the other hand,
serving also interzediate points en route without a certificate
of public convenilence and necessity or prior rights authorizing
such operations ond ordered Frank Gularte, an individuwal, and
Gularte Trucking Company, a corporation, to cease and desist
from continmuing all such operations.

Defexdant Gularte's testimony brought out by complainant's |
cross-examiration under Section 2055, Code of Civil Procedure,r
shows that the Gulaste Trarxsportation Company, the defendant
corporatlion, engaged in the same business as the Gularte ?rucking_
Compary and that the defendant corporation in the instat case

used the old books of the defunct Gularte Trucking Company,
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served that corporations cusbmers over the same route and
by the same method of operation. Therefore it devolves upon

the Commission to find that Gularte Tramsportation Company,
the successor corporation, and Frank Gularte, an individual,
as proven by the admission of Gularte and the corporation
books are operzting as a common carrier between Guadaluﬁe
and Santa Maric on the one hand and Los Angeles, Loé Angeles
Harbor, Vernon axzcd contiguous territory and intermediate
points on the other hand.

A cease and desist order should issue.

An order of this Coxmission finding an operation to
be unlawful and directing that it be discontinued is in its
effect not unlike an injunction issued by a court. A violzation
of such order constitutes a contempt of the Commission. The
California Constitution and the Publlc Utilitiles Act vests
the Commission with power and authority to punish for contempt
in the szame mammer 2nd to the same extent as courts of reconrd.
In the event z party is adjudged guilty of contempt, a fine
may be imposed in the amount of $500.00, or he mey be imprisomed
for five (5) days, or both,....C.C.P Sec. 1218; Motor Freight
Terminal Co. v. Brav, 37 C. R. C. 224; re Ball and Haves,37

C. R. C. 407; Rice vs. Betts, 38 C. R. C. 30; re_Victor on
Habeas Corpus, 220 Cel. 729.

Tt should 2lso he noted that under Seetlions 76 and 77

" the Public Utilities Act, 2 persbn who violates an order
the Commission is guilty of a misdemeanor and is punlshable
¢ f'ine not exceeding $1000.00 or by imprisomment in the

county Jail not exceeding one year, or by both such fine and
imprisonment. Likewlce under Scetlon 79 of the Public Utilitiles

Let, a shipper or otzer person who aids and abets in the
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viclation of an order of the Commission is guilty of a mis-

demeanor and is punishable in the same manner.

ORDER

Complaint herein having been duly heard, briefs having
been filed on behalf of the defendant ond complainant, the
matuer being ready for deeision, and the Commission now being
acdvised in the premises:

IT IS HEREBY FOUND that the Gularte Transportation
Company, & corporation, and Frank Gularte, an individual,
are operating as a nilghway common carrier as defined in
Section 2 3/4 of the Public Utllities 4ct, with common carrier
status, between fixed termiri or over reguler routes over
public highways detween Guadalupe and Santa Maria on the one
hand and Los Angeles, Los Angeles Harbor,Vernon and contiguous
territory and intermediate poilnts on the other hand, and
betvween Cuadalupe and Santa Maria on the ome hand and San
Francisco and Eazst Bay Cities on the other hand, without a2
certificate of publiic convenlence and necessity or prior
right authorizingz suclh operations.

3ased upor the opinion and findings herein,

IT IS HEREZY ORDERED that each and all of the follow-
ing designated highway common carrier, to-wit: Cularte

Traxsportation Coz » & corporation, and Frank Gularte, an

Individual, shzll cease and deslist, Jointly and severally,

directly or indirectly or by any subterfuge or device from
operating as a highwzy coumon carrier between any or 21l of
the following »oixts, to-wit: Cuadalupe and Santa Maria on

the one hand and Los Angeles, Los Angeles Harbor, Vernon arnd
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contiguous territory and intermediate points on the other

hand, and between Guadalupe and Santa Maria on the one hand
and San Frarcisco and Bast Bay Cities on the other hand,
wnless and wntil a certificate of public convenilence énd
necessity shall have been obtained from this Commission.

Tne Secretary of the Commission s directed to cause
personal service of o certified copy of this decicion to be
zace upon Frark Gularte, and that he cause certifiled coples
thereof to be mailed to the District Attormeys of Santa
Barbura, Venturz, Los Angeles, San Luls Obispo, Monterey and.
Aameda Countiles, and of the City and County of San Francisco
and to the Board of Public Utilities and Transportation of
the City of Los Angeles and to the Department of Public
Works Division of Zighways at Sacramento.

Tae effective date of this order shall Ye twenty (20)
days after the date of service upon defendant.

Dated at San Francisce, Californla, this 2§§£,day of
/%/LM , 1936.




