Dec¢ision No. 5

BEFORE TEE RATLROAD COMMISSION OF THE STATE OF CALTFORNTA.
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In the Metter of the Application of
Be_man Bros., G. R. Haines, Normen
B. Williems, J. X. Leatz, Gilruuh Dennan

end Hexry Viechman, uignway Convract
Cexrriers, for suthority to perforn
traasportation at lesser rates than

the minimum rates established by the
Railroad Cormmission.

Application No. 20447.

T el et e e e e

Willlam Guthrie, foxr Applicants and ror Oro Grande
Lime & Stone Company and John D. Gregg.

A. E. Rogers, for petitloners for rohearing
(£iled Merch 27, 1936) in Cease 4087.
BY TEE COILISSION:
CPINION

Applicants ebove nemed, all highwey contract carriers
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operating dump trucks, have applied to the Commission under Seetion

11 of the Eighway Cerriers’ Act (Chapter 223, Stetutes 1933) for

evthority to iransport sand, rock and gravel within the LoslAngeles

eree for Oro Grande Lime & Stone Compeny, hereafter called the

Cozpeny, and John D. Gregg, at rates less then the minimum rates
therefor ectablished by the Rallroad Commission by Decision No.
28625 in Cuese No. 4087, declded lexrch 9th, 1936, effective March

29th, 1936.
Sectlon 1l »rovides:

"Il any higaway ¢arrier other then a common
carrier desires to perlorm any trapsportation or
eccessonial service at a lesser rate Than the
winimum rates so established, tho Rallroad Com=-
isslion shell, upon finding thatv the proposed rate
1s ressoneble authorize such rates less then the
pinimum rates esteblished in accordance with the
provisions of section 10 hereof.m
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The application sets forth in substence that the
Company hes entered into numerous contracts for the sale of sand,
Tock ond gravel at prices based upon transportation rétes
agreed to be charged by applicents, which rates are less then
the minimum rates fixed by the Commission; that the rayment or‘
the minimem rates will cause loss to the Compeny in the per-
formance of such seles contracts, and to John D. Grege, the
producer from whox the Compeny buys the cbmmodities; that if
wdue hardship is imposed on the Coxpeny and Jokn D. Gregs,
epplicants fecr the former may be compelled, for the fulfillment
of the szsles contracts, to purchase transportetion equipment
rather then use applicents' services, to applicants' loss.
Accordingly spplicents pray for authority to charge the Company
and John D. Gregg, in the verformance of the sales contracts,
tte rates caarged for thelr services prior to the eflectliveness
of Decision No. 28625.

' Public heering of the gpplication was held before

Zyeminer Elder at Los Angeles oz April lst, 193%6.

The record shows thet epplicants have been principally
engaged in hevling send, rock end gravel for QOro Grande Lime
& Stone Compeny, @ deeler engaged in selling such commodities to
consumers on & delivered basis. The Company i1s not a producer,
but buys the commodities as it needs them Ifrom John D. Gregg,
teking possession at Gregg's producing plent located in-the

Poscoe erea. Neither Gregg nor the Company own any transportation




equipment, and delivery to the Compeny's customers is sccom-

pListed through epplicants! services.

The Company's seles contracts sbove referred to,

still uncomplotoed, were ontered into in the usual course of

1ts business between November, 1935, and March 19th, 1936,
perkaps & majority of them being entered into subsequent
to Februery lst, 1936. The cost of tramsportaticn constitutes
& large pert of the delivered price of send, rock and gravel,
and tre prices eagreed upon by the Company in these contracts
were based very largely upon gpplicantcs’ existing rates for
trensportation from Gregg's plant.

No written contracts for the trensportation exist.
The rates upon which the prices were based were "going
iates" subject to change, or sometimes sPeciallquuoted
rates: They were fixed on a welght basis according to zones,
similar to but considersbly below those set forth and
ectablished by Deciclon No. 28625, Exhibit “CW. It is
claimed that payment of the increased ramesmwéuld cause
great loss to the Company end John D. Gregg in fulfilling
these contracts. This, spplicents sey, threatens them
with loss of the Company's.patronage, either through the
Company going out of business or instelling proprietary

trucks.




| All the witnesces testified that the general offect in
tae Los dugeles aree of the increase in rates resulting from
Decision No. 28625 will be to maoke it difficult for +he Compeny
enéd Gregg, ané other dealers end producers without trucks to
compete with compenles who operate thelr own equirment and who, not
being subject under the law to the Railroad Commissicn's juris-
diction, &re thereby in a position to undersell the others at
poirnt of delivery. Applicant Lentz eoxpressed spprehension thet
the situetion would result in the general use of company~owned
equipment, which would render it impossible for him, in common
with a1l other indepexndent dump truck operators in the field, to
get any business.

On the other hand, it was testified thet the esteblish-
ment of minimum rateshas slrecdy tended to produce & stabvilizing
effect on the price of sand, rock and gravel, and Gregg and Lentz
Yoith stated they anticipated the industry would edjust itselfl to
the new rates in the Z~uture. ‘UWitness Thompson, General Masnsger of
the Compeny, testified no decision hed been reached as to how the
contracts would be‘perrormed 1f this gpplication were denled, and
there is no evidence sufficlient to esteblish that eppllicants’
face loss frox the precise source set forth in their eppliceiion,
zemely, instellation of plant facilities by the Compexy or Gregg.

Applicents thus predlceate their c¢laim to relief partly
upor the conitention thet the minimum rates will, in genersal, divert
this sand, rock end grevel traffic in the Los Angeles area to
proprietary trucks to the exclusion of all”ror-hire dump trucks,

end pertly upon the cozvention that by reason of the Oro Grande




compeny's existing uncompleted contracts, the minimum rates will
result in loss to the company and Groge and indirectly to
applicants. Neither contemtion, under the circumstances shown
here, presents e proper case for invocating Section 1l.

IT the threatened diversion of traffie to proprietary
trucks (assuming such threat to exist) Justifies the relief
epplicaents request, it justifies the éame rellef to all the
other Indeperdent dump truck operators in the Los Angeles aréa,
es ell are admittedly in the same position. Décision No. 28625
would thus be wholly nullified to the extent of the minimum
rates esteblished thereby set forth in Exhibit “C" of the order.
IZ any criticism is to be made of the de;ision 6n“that ground,
Section 11 does not offer the proper proceeding. That section
was never intended as a means t0 eccomplish the complete nullifica-
tion of any esteablished rate.

It L1s %o Ve greatly deplored if the esteblishmont of

the minimm rates results in any loss or herdship to the Oro

Grende Lime & Stone Company, to Gregg, or to eny other shipper.
Tet, if rates established pursuant to Section 10 are to be put
into effect without granting so many exceptions, exemptions

and postponements as to greatly diminish their utility,
occesionel hardship to some shippers may prove to be unavoidable.
It seems doubtful tkhet Section 11l was designed to apply to such
sltuations either; for to s¢ apply 1t would introduce dis-
crininations between shivppers based merely upon differences

in their Individucl expectations of profit or loss.




In any event, resoxrt %o éection 11 cemnot be epproved

wnder the circumsteances of the present 3¢y Ior here gl] of

the sales comtrocts from which losses are anticipated. were
entered invo after the imstitution of Case 4087 on November 4th,
+985. Some of the contracts were cven msde ofter the lssuence
of Declsiorn No. 28625 on ilarch 9tk snd as lorg as ten days
vhereafter. Both applicants emd the Company, therefore, had
exple opportunity to protect themselves against the predicament
in which they now cleim to de.

Furthermore, Cese No. 4087 was the second proceeding
instituted Lfor the establishmont of minimum retes for trans-
portetion by dump truck. Case No. 4076 was instituted for that
purpose on September 30th, 1935, and Decision No. 28274 therein,
Zixing such rates temporarily, become offective om October l4th,
1935, snd remaired in effect until superseded by Decision No.
28625. The rates upon which the contracts in qpeétion were
besed and which epplicants wish authority to charge now, are
subject to quectiorn under that declslion. It camnot be sald that
steh rates ere recasoretle within the meaning of Section 1l.

finally, the Cormission has elresdy granted & petition
for rehesring in Case No. 4087 bhased upon certain of the
contentions which epplicants meke here and which will recelve
the Commission's consideration updn rehoaring therein.

For these ressons the epplication must be denied.
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Public hoaring having veen held in the ebove entitled
proceeding, the matter heving been submitted and the Commission
belng frlly advised:

IT IS EZERXBEY ORDERED that Application No. 20447

be and the same 1s hereby denied.

Dated 2¥ San Francisco, this 4}-' day of April, 198,

Y
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Commissioners.,




