Declslon No. 2879.'&

BEFORE THE RATLROAD COMMISSION OF THE STATE OF CALIFORNIA

PRTROLIA STAGE COMPANY,
a Co-Partnershlip,

Complalinant,

0. W. CLARK and F. A. Gardner,
Defendants.

In the Matter of the Applicatlon of

0. ?;- CLARK &nd Fo A. GARDNER, CO-

partners, for a certlficate of pub-

1lic convenlence and necesslty to

operate an automodile passenger, deg-

gage and freight service as a com- Application
mon carrier for compensation, be- No. 20153.
tween Ferndale and South Fork,

California, and all intermediate

polnts, via Petrolla and Upper Mat-

tole, Callfornia.

E. S. Mitchell for Complainant and Protestant
in Application No. 20153;

Blaine McGowan for Defendant and Appllcant
in Application No. 20153;

W. 7. Cumings for Northwestern Paclfic Rail-
road, Interested perty;

A. W. Way for Rureka-Ferndale Stage Line,
Protestant.

BY THE COMMISSION:

OPINION

Complainant, E. C. Gardner, operating under the fletitlous
name of Petrolla Stage Compaeny, alleges that defendants 0.W.Clark
and F.A. Gardper are conducting an ';ﬁtomotive stage operation for
the transportation of persons and property between Ferndale and

South Fork via Petrolia and Upper Mattole as a common carrier for
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compensation without first having obtained from this Commission
a certificate of publie convenlence and necessity therefor.
Dofendants deny that they are operating as common,carriers.

0. W. Clark and F. A. Gerdner by their applicatlon seek
e certificate ¢f public convenlence and necessity authorizing
then to conduct daily trensportation service for passengers and
property between Ferndale and Upper Mattole and twlice weekly
service between Uppor Mattole and South Fork.

By stipulation the two matters were counsolidated for
hearing and decisioz upon one rocord. Public hearings there-
on were conducted by Examiner Williams at Ferndale and the nat-
ter was duly submlitted for decision.

ZlmEr C. Gardner operates an automotive transportation
service for persons and property under a certiflicate, held
in the neme of himsell and his father, between Ferndale and
South Fork, via Petrolia and Upper Mattole. This service
was established in 1922 and origlnally operated only between
Ferndale and Upper Mattole succeeding the long established

horse drewn stage operations of George M. Brice. Later E. C.
Garaner acquired from Joan C. Albee a certificated right

betweoen Petrolia and South Fork. Until July, 1934, thls carrier
also trensported United States mall between all points on its
route. The mell contract was then awarded to 0. W. Clark and

F. A. Gardner and has been conducted by them since that date.

The present proceedings rosult from conflict between the two
operations. The testimony in support of the complaint establishes




the fact that occasionally defendants Clark and Gerdner have
transported small packages for a nominal charge. For short
periods, as an accommodation, they have transported milk and
cream from the region of Upper Mattole amd Petrolia to Ferm-
dale creemeries. It £s also true that persoms were permitted
to ride on the mail stage but there is no evidence that come
pensatlon genorally was received for such passengers. There

is little evidence that they held themselves out to conduot

common carrier service. The service that has been performed

. has been an accommodation.
Reason for this accommodation service is found in the

Tact that after July, 1934, when the Petrolla Stage Company
lost the meil contract, its proprietor E. C. Gardner reduced
the operating schedule from a daily basis, except Sundﬁysﬁﬂ

and holideys, to three times weekly, as far as Upper Mattole
and once weekly between Upper Mattole.and South Fork. As

the Mattole reglon is intercsted prineipslly inm dairying, and
ships its products to the creameries at Ferndale, it appears
that this Industcy was dissatisfied with every other day serve
ice, particularly a service that requlred retaining cream from
Friday until Monday without refrigeration. 4. C. Schmidt,
foreman of the Golden State Creamery Plant at Ferndale; tostitied
that thls dalrying reglon shipped to the plant 133,000 pounds
of cream anmually of a value of about $16,000. He also tes-
tifled that cream, to preserve its butterfat high grade rating,
should not be kept from Friday to Monday except under mechani-
cal refrigereation. The record further establishes that the
nilk trapsported by Cderendants Clark and Gardner was from the
dissatisfied customers, many of whom shipped daily for short

periods by the defemdert=rzall stage .in preference to keeping
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their milk and risking degrading when delivered dy the regulér
service. Thore is also ovidence that Petrolia Stage Company
"tranSported cream foxr one customer, daily while refusing such
sexrvice to others. The record also indicates that the service
of Petrolia Stage Company was somewhat Lirregular and that the
only provision made for passengers was room for two passengers
in the seat of the truck used in transporting Lreight. The
record clearly indicates that the service rendered by Petrolia
Szage Company has beon lnadequate for those living between Upper
Mattole and Ferndale. The once a week service between South Fork
anéd Upper Mattole was not adequate for this area.

The record further discloses the operations conductoed
by Petrollia Stage Compeny have some characteristies that this
Commission has not found in any othor utility operction umder
1ts Jurisdiction. TUader the management of E. C. Gardmer little
effort Ls made to collect that amount: due for transportation ex-
cept whex the amount is tendered to the carrier. Exhidit No. 2
Tiled by this carrier in Application No. 20153 discloses trans-
actiozns for Auguss, Septemdbor and October, 1935. Dluring thols
three montas' period the actual cash received by the carrier
for his services wes 48l.1l. The turlff cherges wacollected
amountod to $582.13 making & gross operating earning of $663.24.
During tho seme period the coat of operation as shown in detail
on the exhkidvit, exclusive of proprietor's account, salary“or
depreciation, wes $1,279.20, rosulting Iin an operating losé for
the three months' poriod of $625.46. Witnosses testified that
they were a0t presonted with any statoment of transportation

charges due for & period as long &3 two years. Often when such
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accounts were presented they were subfect to dispute and in
sonme instances resulted Iin suits brought by the carrier against
the shipper. Such business methods resulted in the alienation
of good-will on the part of many shlppers and left the carrier
with only those patrons not involved in some kind of dispute.

Anelysis of the annuel reports for 1934 and 1935 discloses
accounts recelivable each year far iﬁ excess of the reported gross
revenues and many other 1tems that are lrreconcilabdle.

A. W. Way, operating the Eureka-Loleta Ferndale Stage
Line, testlfied that thls operatlion ls conducted ander a pro=-
seriptive right and has been conducted since 1514; that,in
addition to the regular service between Bureka and Perndale,his
right to transport property between Ferndale and Upper Mattole
survives. Way testified that service between Fermdale and Upper

Mattole was maintalned by him untll It developed that neither he
nor Gerdner could conduct such service profitably in competition.
Way, by arrangement with Gardner, deliverod froight for this
part of the route to Gardner for several years at Feranldale. Way
further testified that after several years of co-operation
Gardner began plcking up the traffic of Way's patrons at Eureka
and Tramsportiag it to Ferndale and polnts Southwest thereof at
Way's Ferndale rate, thus depriving Way of the carriage. He
testified that he intended to resume service between Ferndale and
Upper Mattole in order to protect his righto between Eureka and
Ferndale. Thls statement of Way was met bnyardner with the
reply that he was charging his full rate between Ferndale and
Upper Mettole and intermediate polnts and by contract hauling at
a lower rate from Eureka to Ferndale.
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Testimony in support of the applicants Clark and Gardner
was meinly based upon the inadeguacy of the existing service of
Petrolia Stage Company. Witnesses testified a daily service
13 required as far as Upper Mattole while those between Upper
Mattole and South Fork indicated that three days a week would
be:adequate for this area. Thils Is the service proposed dby ap-
Plicants. It is not apparent from the record that there is
sufficlent volume of traffic to support two operators over this

area. It is apparenz, however, thet one dally service might

find sufficlent support as far as Upper Mattole and possidly
twice weekly between Upper Mattole and South Fork. Should A.}W.
Way attempt to reestsblish dally service between Perndale and
Upper Mattole the meagre tonnage would be further divided and
perhaps result in doth carriers sustaining perlous losses. In-
vestigation of the operating rights of Way construed in com-
nection with his testimony of having ceased this operation for
a number of years makes a revival of the service questionable.
In thls proceeding neither the operative rights of Wey nor of
F. C. Gardner are challenged as to thelr legallity nor 1s it a
proceeding in which the Commisslon may consider or act upon tﬁe
propriety of revocatlion of xlghts.

The perspective before the Commlssion is rather compli-
cated and seems to cell for & disclplinery actlon rather than
for multiplying the mmbexr of carriers. We belleve the shippers
and receivers of freight between Ferndale and South Fork will
be better served 1f the certificated carrier conducting a stage
line 1s ordered for a perlod of sixty days to estadlish adequate

service as indicated above and render same at the rates established




therefor and with the direct instructlion that all amounts be col-
lected in cash to avold discrimination among patrons; that
Petrolia Stage Company be required to e;tablish dally sexrvice

as ter as Upper Mattole and twlce weekly service between South
Fork and Upper Mattole and that pending the establlshment of

such service the application of Clark and Geardner be held in
suspense. By this method of fixing responsibility we believe
the trial period during the season when the volume of traffic
usually is heaviest nmay result beneficlally to all.

In view of our finding that the defendants Clark and
Gardner were not holdingthemselves out to the public as common
carriers for either passengers or property, the complaint willl
be dismissed. |

"QRDER

The above entitled matters having been duly heard and
submitted and the Commission being fully advised in the premises,

IT IS HEREBY ORDERED that further consideration of ‘
Application No. 2015% be contimued for a perfod of sixty (60)

days from date hereof, or\therearter; provided thet during sald
period of comtimmence Petrolia Stage Compeny (E. C. Gerdner)

shall establish and malntaln ade@uateAaﬁfomotive transportetion
service, Tor the transportatlion of passengers and property,
petween Ferndsle and Upper Mattole, and between Upper Mattole

and South Fork, in consistency with the finding in the foregoling
opinion, sald sdequate service to be establlshed within ten (10)
days aftex date hereor, sald service to be operated and maintalned
strictly in accord with the Gemeral Orders, rules and regulations
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of this Commlssion therefor; and, further, that sald Petrolia
Stage Company shall, within ten (10) days arter date hereof
accept or reject the order herein, in writiné to be filed with
the Commission.

IT IS HEREBY FURTHER ORDERED that Case Nol 4058 be and
the same herebdby is dismissed.

IT IS HEREBY FURTHER ORDERED that the Commlssion retaln
its full Jurisdictlion over sald Application No. 20153 herein.

Dated at San Franclsco, Callforala, this.__jigﬁfz: day
of May, 1936.
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